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"The  fundamental  maxim  of  republican  government  requires 
that  the  sense  of  the  majority  should  prevail  .  .  .  logical  legerde- 
main will  never  counteract  the  plain  suggestions  of  justice  and 
common  sense." 

ALEXANDER  HAMILTON 

"The  first  principle  of  republicanism  ...  to  consider  the  will 
of  the  society  announced  by  the  majority  of  a  single  vote,  as 
sacred  as  if  unanimous,  is  the  first  of  all  lessons  in  importance, 
yet  the  last  which  is  thoroughly  learned." 

THOMAS  JEFFERSON 

"Democracy  is  a  theory  about  sovereignty,  or  who  ought  to  rule. 
Its  first  dogma  is  that  all  men  are  equal.  Its  second  dogma  is 
that  power  and  rule  belong  of  right  to  a  majority  of  the  equal 
and  undifferentiated  units.  It  therefore  affirms  that  the  demos 
ought  to  rule,  in  contradistinction  to  autocracy,  theocracy,  aris- 
tocracy, and  other  theories  of  who  ought  to  rule.  The  first  principle 
of  civil  liberty  is  that  there  is  no  one  who,  of  right,  ought  to 
rule." 

WILLIAM  GRAHAM  SUMNER 


"I  can  say  only  that  the  political  job  of  our  time  must  be  the 
heroic  effort  of  making  our  society  as  safe  as  possible  for  the 
majority  principle." 

MAX  LERNER 


"If  the  democratic  idea  is  to  regain  its  vitality,  we  must  have  a 
new  definition  of  what  it  is." 

DOROTHY  THOMPSON 


EDWIN   MIMS,  JR. 
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MOTHER  AND  FATHER 


THE   MAJORITY 
OF   THE   PEOPLE 


MAJORITY      RULE       OR      MINORITY      RIGHTS? 


"We  know  that  this  instrument  [The  Constitution]  .  .  .  was  care- 
fully planned  and  deliberately  framed  .  .  .  for  the  protection  of 
the  people,  for  the  preservation  of  the  rights  of  the  individual, 
for  the  maintenance  of  the  rights  of  minorities.  .  .  .  That  is  the 
American  system.  It  is  immeasurably  more  important,  immeasur- 
ably more  sacred  to  the  people  of  America,  than  the  immediate 
adoption  of  any  legislation,  however  beneficial." 

Report  of  the  Senate  Judiciary  Committee,  June  1937 

"I  think  it  my  duty  to  submit  without  murmuring  against  what  is 
not  to  be  helped.  In  our  government,  opposition  to  the  acts  of  the 
majority  of  the  people  is  rebellion." 

JOHN  QUINCY  ADAMS 

"In  those  emergencies  of  a  nation,  in  which  the  goodness  or  bad- 
ness, the  weakness  or  strength  of  its  government,  is  of  greatest 
importance,  there  is  commonly  a  necessity  for  action.  If  a  pertina- 
cious minority  can  control  the  opinion  of  a  majority  respecting 
the  best  mode  of  conducting  it,  the  majority,  in  order  that  some- 
.  I  thing  may  be  done,  must  conform  to  the  views  of  the  minority. 
.  .  .  Hence,  tedious  delays;  continued  negotiation  and  intrigue; 
contemptible  compromises  of  the  public  good." 

ALEXANDER  HAMILTON 

"I  do  not  know  of  any  serious  attempt  to  reach  a  clear  understand- 
ing of  where  and  when  the  majority  principle  applies." 

WALTER  LIPPMANN 


Hi 


"The  relation  of  majority  rule  to  minority  rights  raises  some 
knotty  problems  in  the  No  Man's  Land  where  the  two  areas  meet 
and  blur." 

MAX  LERNER 


NTRODUCTION 


MAJORITY  RULE  OR 
MINORITY  RIGHTS? 


On  Armistice  Day,  i  940,  Wendell  Willkie,  addressing  the 
twenty-two  and  a  half  million  voters  who  had  supported 
him  in  his  unsuccessful  "crusade"  for  the  preservation  of 
American  democracy,  attempted  to  define  democracy. 
Democracy,  said  Mr.  Willkie,  means  on  the  one  hand 
that  the  will  of  the  majority  is  binding  on  the  minority, 
and  on  the  other  hand  that  the  minority  is  entitled  to  its 
say  about  how  things  shall  be  run.  Democracy,  in  other 
words,  according  to  Mr.  Willkie,  is  both  majority  rule 
and  minority  rights. 

On  Inauguration  Day,  1801,  Thomas  Jefferson,  address- 
ing himself  to  the  great  majority  which  had  voted  for  him 
and  the  minority  which  had  voted  against  him,  said  much 
the  same  thing.  On  the  one  hand,  said  Jefferson,  the  basic 
principle  of  republican  government  guarantees  that  the 
will  of  the  majority  must  prevail;  on  the  other  hand  we 
must  not  forget  that  the  minority  has  its  equally  sacred 
rights. 

During  the   interval  between  Thomas  Jefferson  and 
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Wendell  Willkie,  scores  of  successful  and  unsuccessful  po- 
litical candidates  have  given  expression  to  this  "on  the  one 
hand,  but  on  the  other  hand"  sentiment.  For  years  Andrew 
Jackson,  day  in  and  day  out,  assured  his  legion  of  followers 
that  their  crusade  against  the  maleficent  forces  of  wealth 
was  grounded  in  the  sacred  American  principle  of  ma- 
jority rule.  But  at  the  same  time  "the  nation's  hero  and  the 
people's  friend"  felt  no  hesitation  in  pointing  out  peri- 
odically that  this  principle  of  majority  rule  must  be  limited 
and  restrained  by  the  minority  rights  provisions  of  "the 
sacred  instrument"  drawn  up  by  the  patriots  of  1787.  Jack- 
son's right-hand  man,  Senator  Thomas  H.  Benton  of  Mis- 
souri, attained  great  notoriety  by  coining  the  phrase, 
"the  demos  krateo  principle,"  which  meant  that  all  politi- 
cal matters  should  be  settled  by  majority  vote.  But  no 
one  could  wax  more  eloquent  than  the  rambunctious 
senator  from  the  frontier  occasionally  did  about  the  sacred 
rights  of  the  minority  under  the  American  system  of  gov- 
ernment. Consequently,  in  spite  of  their  spectacular 
crusading,  the  Jacksonian  Democrats  never  arrived  at  a 
clearcut  decision— with  the  result  that  later  democrats, 
looking  back  to  the  golden  day  of  "the  democracy,"  have 
tended  on  the  whole  to  vacillate  between  the  sacred  prin- 
ciple of  majority  rule  and  the  equally  sacred  principle 
of  minority  rights. 

This  vacillation  has  made  itself  felt  in  the  ranks  of  the 
present-day  Jacksonians.  "The  democracy"  of  the  1930's 
is  separated  from  the  horse-and-buggy  days  of  the  1830's 
by  all  the  myriad  transformations  that  have  occurred  dur- 
ing a  century  of  capitalist  development;  but  even  in  the 
days  of  the  fireside  chat  and  the  collective  bargain,  the 
traditional  Jacksonian  note  of  indecision  regarding  ma- 
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jority  and  minority  still  finds  significant  echo.  Period- 
ically President  Roosevelt  assumes  the  classic  Jacksonian 
role  of  speaking  for  the  underprivileged  majority,  which 
has  given  its  leader  a  mandate  to  translate  its  will  into 
effective  legislative  action.  In  such  mood  he  speaks  with 
contempt  of  British  aristocrats  like  Lord  Macaulay  who 
deny  the  great  American  principle  of  majority  rule.  In 
such  capacity  he  brings  pressure  to  bear  upon  govern- 
mental officials  who  represent  in  his  eyes  barriers  to  the  full 
attainment  of  the  principle  of  majority  rule.  Just  as  Presi- 
dent Jackson  forged  a  thunderbolt  out  of  the  principle 
of  majority  rule,  to  blast  his  antagonists  in  the  legislative 
branch,  so  President  Roosevelt  has  made  effective  use  of 
the  principle  of  majority  rule  to  annihilate  recalcitrants 
in  the  judicial  branch.  In  the  earlier  instance  the  presi- 
dential thunderbolt  was  unleashed  against  men  like  John 
C.  Calhoun,  Henry  Clay,  and  Daniel  Webster;  in  1937 
the  presidential  thunderbolt  was  unleashed  against  men 
like  Sutherland  and  Vandevanter  and  Pierce  Butler. 

But  in  exactly  the  same  manner  as  Jackson,  the  Presi- 
dent can  turn  from  his  eulogies  of  the  simple  principle  of 
majority  rule  to  an  impressive  defense  of  the  intricate 
constitutional  system  erected  by  the  minority-minded  pa- 
triots of  1787.  In  spite  of  his  frequently  proclaimed  faith 
in  the  intelligence  and  uprightness  of  the  majority,  he 
feels  no  hesitation  in  committing  himself  to  the  system  of 
checks  and  balances  built  upon  the  assumption  that  the 
majority  is  neither  intelligent  nor  upright.  In  spite  of  the 
ringing  defenses  of  majority  rule  with  which  his  attacks 
on  certain  of  the  judges  are  punctuated,  he  feels  no  hesi- 
tation in  proclaiming  that  there  is  no  place  in  this  country 
for  the  immature  type  of  mind  which  believes  that  the 
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majority  can  tamper  with  the  existing  framework  of 
government.  As  in  the  case  of  Jackson,  the  principle 
of  majority  rule  inspires  the  President  to  an  indictment  of 
particular  men,  rather  than  to  a  reconsideration  of  a  sys- 
tem of  government  which  in  its  inception  was  basically 
anti-majoritarian. 

For  the  moment  this  preoccupation  of  the  New  Deal 
with  matters  of  personnel  rather  than  with  questions  of 
system  and  organization  seems  to  have  justified  itself.  On 
January  20,  1941,  for  the  first  time  in  American  history,  a 
Jacksonian  leader  assumed  office  with  the  assurance  that 
his  supporters  in  the  legislative  and  judicial  branches  are 
able,  by  and  large,  to  cope  with  his  antagonists.  For  the 
first  time  in  American  history  the  economic  groups  which 
have  invariably  arrayed  themselves  against  the  election  of 
this  type  of  democratic  leadership  are  left  with  the  discon- 
solate thought  that  the  loss  of  the  election  may  mean  loss  of 
inside  control  over  the  law-making  process.  Throughout 
the  length  and  breadth  of  the  government,  in  all  of  its 
organs,  there  is  not  a  single  John  Marshall,  Roger  B. 
Taney,  Stephen  J.  Field— not  a  single  Henry  Clay  or 
Daniel  Webster  or  John  C.  Calhoun— to  counteract  and 
nullify  the  law-making  powers  of  the  triumphant  demo- 
cratic majority. 

To  this  extent  President  Roosevelt,  armed  with  a  new 
mandate  from  the  majority  and  surrounded  with  loyal 
majority-minded  disciples  in  the  legislative  and  judicial 
branches,  may  well  feel  himself  justified  in  assuming  that 
there  is  no  essential  conflict  between  the  principle  of 
majority  rule  as  operating  in  the  1940's  and  the  principle 
of  checks  and  balances  as  set  up  in  the  1787  Constitution. 
And  to  the  same  extent  it  may  seem  an  untimely  task  here 
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at  the  beginning  of  such  an  administration  to  reopen  the 
question  of  whether  democracy  means  majority  rule  or 
minority  rights;  or  whether,  as  so  many  Americans  have 
implied,  it  means  both  majority  rule  and  minority  rights. 
But  there  are  a  number  of  reasons  for  believing  that 
the  spokesmen  of  the  twenty-two  and  a  half  million 
crusaders  were  not  routed  or  disorganized  by  the  bare 
margin  of  their  electoral  setback  on  November  5,  1940. 
However  much  the  political  leaders  in  the  four  branches 
of  the  Roosevelt  government  may  assume  that  majority 
rule,  as  currently  operating,  is  the  American  way,  the 
organs  of  public  opinion  which  have  made  such  a  point 
of  congratulating  the  losers  rather  than  the  bare  majority 
that  won  the  recent  election,  are  not  likely  to  pass  lightly 
over  the  historic  role  and  privileges  of  the  minority  under 
the  American  system  of  government.  What  it  has  lost  in 
actual  governmental  power,  the  minority  of  1940  will  at- 
tempt with  redoubled  effort  to  make  up  for  in  spiritual 
fervor  and  ideological  intensity.  Whether  or  not  those  in 
charge  of  the  defeated  camp  succeed  in  welding  the  various 
minority  elements  into  an  efficiently  functioning  national 
association,  whether  or  not  the  ci-devant  "Willkie  Clubs" 
prove  capable  of  providing  the  apparatus  for  large-scale 
pressure-group  tactics,  whether  or  not  a  united  front  is 
worked  out  among  the  amateur  organizers,  the  professional 
money-makers,  and  the  Old  Guard  politicians,  there  is 
every  prospect  that  the  more  crusading  leaders  of  this 
barely  defeated  minority  will  continue  not  only  to  refight 
the  issues  of  1940  but  to  systematize  their  spur-of-the- 
moment  polemics  into  a  logic-tight  philosophy  of  Ameri- 
can government  with  which  to  undermine  the  working 
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premises  of  the  bare  majority  which  voted  for  Franklin 
D.  Roosevelt. 

Whether  in  the  form  of  "We,  the  People  Clubs"  or  of 
"We,  the  People"  editorials  or  of  articles  and  treatises  on 
liberty,  the  younger  intellectuals  in  the  Grand  New  Party 
will  be  working  diligently,  buoyed  up  by  the  confidence 
that  what  they  came  so  close  to  doing  in  the  four  months 
preceding  November  1 940,  they  can  assuredly  accomplish 
in  the  four  years  preceding  the  next  campaign.  For  the 
next  four  years,  if  present  symptoms  are  any  indication, 
President  Roosevelt's  genial  assumption  that  considera- 
tions of  national  unity  and  national  defense  entail  acqui- 
escence in  the  time-honored  American  principle  of 
majority  rule  will  be  met  with  more  or  less  vehement  re- 
joinders that  the  only  time-honored  American  principle 
of  government  is  the  principle  that  constitutional  gov- 
ernment is  dedicated  first  and  foremost  to  the  protection 
of  the  minority  and  the  individual  against  the  passions 
and  selfish  ambitions  of  an  overbearing  majority. 

In  constructing  their  brief  against  the  New  Deal  philos- 
ophy of  majority-rule  governmentalism,  the  Davenports, 
the  Luces,  and  the  Willkies  have  at  their  disposal  a  store- 
house of  unimpeachable  constitutional  authority.  The 
political  literature  of  the  1930's  is  studded  with  endless 
quotations  from  the  great  and  the  near-great  who  through- 
out American  history  have  denied  the  contention  that  con- 
stitutional government  should  operate  in  the  interests  of 
the  "bare  majority."  The  report  of  the  Senate  Judiciary 
Committee  on  June  15,  1937,  tabulates  one  after  another 
the  names  of  the  great  American  statesmen  who  from  the 
beginning  have  arrayed  themselves  against  the  principle 
of  mere  numbers.  Less  than  four  years  ago,  Miss  Dorothy 


MINORITY  RIGHTS?  9 

Thompson  condensed  into  three  short  essays  on  the  Essen- 
tials of  Democracy  a  devastating  summary  of  practically 
every  argument  that  has  ever  been  advanced  against  the 
assumption  that  democracy  implies  rule  by  the  majority 
over  the  minority— a  summary  which  has  lost  but  little  of 
its  larger  significance  or  of  its  value  to  minority-rights 
thinkers  by  the  fact  that  the  author  in  the  present  inter- 
national crisis  happens  to  find  herself  on  the  majority  side 
of  the  fence.  In  the  same  vein  Robert  T.  Desvernine,  in 
his  well-documented  book  on  Democratic  Despotism,  has 
fine-tooth-combed  the  files  of  the  American  Bar  Associa- 
tion Reports  for  the  stock  arguments  of  the  nineteenth  and 
early  twentieth  century  against  "the  tyranny  of  the  ma- 
jority." 

Going  back  to  the  preceding  generation,  the  Grand 
New  Party  intellectuals  have  at  their  disposal  the  distilled 
anti-majoritarian  reasonings  of  Herbert  Spencer  as  repop- 
ularized  for  the  American  audience  of  World  War  I  by 
outstanding  political  and  educational  leaders  like  Elihu 
Root,  Nicholas  Murray  Butler,  Judge  Gary,  and  David 
Jayne  Hill.  In  the  files  of  The  Forum  for  1915-1916  they 
will  find  in  a  score  of  readily  usable  forms  the  Spencerian 
formula  of  liberty-loving  man  versus  the  reformist,  ma- 
jority-rule state.  Both  in  the  Spencer  reprints  and  in  the 
commentaries  of  Spencer's  American  disciples  the  1940— 
1944  "crusaders"  will  find  far  better  phrases  than  they 
have  as  yet  coined  in  support  of  the  proposition  that  the 
threat  to  liberty  is  not  nearly  so  much  from  the  overgrown 
business  corporation  as  from  the  overgrown  state  sired  by 
a  blundering,  overweening  majority  faction  in  the  society. 

Going  back  another  twenty  years,  the  spokesmen  of  the 
bare  minority  of  1940  will  find  at  their  disposal  court 
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opinion  after  court  opinion,  constitutional  treatise  after 
constitutional  treatise,  blasting  the  popular  superstition 
that  under  the  American  system  of  government  the  nu- 
merically larger  section  of  the  community  is  entitled  to 
impose  its  political  will  and  its  economic  interests  on  the 
numerically  smaller  section  of  the  community.  In  the 
writings  of  the  generation  of  learned  Justices  and  legal 
scholars  headed  by  Matthews  and  Field,  they  "will  find 
words  far  more  burning  than  any  they  themselves  have  used 
as  yet  in  repudiation  of  a  principle  which  would  empower 
the  despotic  many  to  tyrannize  over  the  unprotected  few. 
'  The  highways  and  byways  of  the  American  past  beckon 
to  the  minority-minded  intellectuals  of  the  future.  There 
is  no  generation  between  the  1780's  and  the  1940's  which 
would  not  yield  a  harvest  of  impressive  minority-rights 
quotations.  Nothing  could  be  more  misleading  than  Presi- 
dent Roosevelt's  statement  that  whereas  British  aristocrats 
like  Lord  Macaulay  have  always  taken  their  stand  on  the 
side  of  the  minority,  liberty-loving  Americans  have  always 
taken  their  stand  on  the  side  of  the  majority.  Whether  it 
be  the  generation  of  Dorothy  Thompson,  of  Elihu  Root, 
of  Stephen  J.  Field,  of  Roger  B.  Taney,  of  John  C.  Cal- 
houn, or  of  James  Madison,  in  each  there  have  been  scores 
of  outstanding  American  political  thinkers  who  have 
championed  the  cause  of  the  minority  against  the 
majority. 

To  the  extent  that  they  try  to  evade  this  elementary 
fact  of  our  political  tradition,  the  spokesmen  of  the  ma- 
jority are  playing  into  the  hands  of  a  resourceful  minority. 
In  the  rapidly  shaping  struggle  for  power  between  the 
numerically  stronger  and  the  numerically  weaker,  it  is  the 
part  neither  of  candor  nor  of  stoutheartedness  for  major- 
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ity-rule  statesmen  to  declare  in  an  off-hand  way  that  only 
British  aristocrats  have  opposed  majority  rule.  In  view  of 
the  intelligence  and  the  acumen  of  his  adversaries,  the 
majority-rule  intellectual  must  go  much  further  than  to 
declare  in  an  off-hand  way  that  if  you  mean  democracy, 
you  mean  majority  rule.  For  in  terms  of  the  American 
tradition  which  both  the  statesman  and  the  intellectual 
invoke,  the  actual  situation  is  far  more  complicated  than 
such  passing  pronouncements  would  indicate. 

Until  the  majority-rule  statesman  and  the  majority-rule 
intellectual  are  prepared  to  meet  the  adversary  in  full  and 
free  encounter,  with  all  related  facts  openly  and  candidly 
presented  for  discussion,  the  millions  who  are  in  the 
process  of  making  up  their  minds  between  majority-rule 
democracy  and  minority-rights  democracy  will  continue  to 
be  harassed  by  sporadic  political  pronouncements  and  con- 
stitutional half-truths.  Until  the  issue  of  majority  rule  as 
against  minority  rights  is  presented  frankly  and  system- 
atically in  all  of  its  basic  ramifications,  a  disciplined,  close- 
knit  proselytizing  pressure  group  will  find  it  far  easier  to 
weaken  majority  morale  and  self-confidence  by  presenting 
carefully  expurgated  versions  of  what  the  great  Americans 
of  the  past  have  thought  and  said. 

r  The  chapters  which  follow  represent  a  first  step  in  the 
direction  of  full  and  open  discussion  of  this  most  crucial 
of  all  questions  connected  with  American  democracy.  On 
the  one  hand  they  contain  a  representative  and  unexpur- 
gated  cross-section  of  what  the  great  Americans  of  the  past 
have  had  to  say  against  the  principle  of  majority  rule.  To 
this  extent  they  may  serve  as  a  manual  and  a  source-book 
for  the  minority-minded  crusaders  of  the  next  few  years. 
On  the  other  hand  they  contain  the  most  exhaustive  sum- 
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mary  that  has  yet  been  made  of  what  the  great  Americans 
of  the  past  have  had  to  say  in  defense  of  the  principle  of 
majority  rule.  And  to  this  extent  they  may  serve  as  a 
manual  and  grammar  for  those  who  led  the  twenty-five 
million  to  the  unprecedented  electoral  victory  of  Novem- 
ber 5,  1940. 

But  in  no  sense  is  The  Majority  of  the  People  intended 
to  present  a  balanced,  equivocal,  on-the-one-hand,  on-the- 
other-hand  exercise  in  logic.  In  no  sense  is  it  above  the 
battle.  From  beginning  to  end,  it  springs  from  innermost 
personal  hopes  and  fears— fears  that  during  the  years  ahead 
the  spokesmen  of  minority  interests,  with  their  plausible 
version  of  American  constitutionalism  and  American  lib- 
erty and  American  law,  may  persuade  men  who  should 
know  better  that  majority  rule  is  un-American;  hopes  that, 
once  they  have  learned  the  true  nature  of  the  American 
tradition,  the  majority  of  1940  will  not  only  cling  doggedly 
to  its  present  gains,  but  press  on  toward  a  fuller  and  fuller 
realization  of  the  majority-rule  ideals  which  presided  at 
the  birth  of  the  American  republic. 

For  the  chapters  on  Sovereignty,  Constitution,  Court, 
Law,  Liberty,  The  Individual,  Property,  Equality,  and 
The  People  are  conceived  in  the  hope  that  hereafter  the 
will  of  the  majority  will  identify  itself  proudly  and  under- 
standing^ with  the  fundamental  principles  of  American 
constitutionalism  and  American  law  and  American  lib- 
erty. From  one  angle  or  another  each  chapter  makes  clear 
that  the  house-divided  mentality,  which  had  made  such  a 
shambles  of  our  thinking  about  democracy,  is  a  product 
of  the  last  hundred  years.  Each  chapter  makes  clear  that 
the  further  we  proceed  back  toward  the  headwaters  of 
our  political  tradition,  the  further  we  proceed  in  the 
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direction  of  a  simple,  self-contained,  carefully  constructed 
philosophy  of  majority  rule.  During  the  first  half -century 
of  the  republic,  sovereignty  meant,  by  and  large,  majority- 
rule  sovereignty,  constitutionalism  meant  majority -rule 
constitutionalism,  law  meant  majority-rule  law,  liberty 
meant  majority-rule  liberty,  individualism  meant  major- 
ity-rule individualism,  property  meant  majority-rule  prop- 
erty, equality  meant  majority-rule  equality,  the  people 
meant  the  majority  of  the  people. 

So  long  as  the  American  republic  was  preoccupied  with- 
guaranteeing  essential  functional  freedoms  like  freedom 
of  speech,  freedom  of  the  press,  freedom  of  association, 
freedom  of  the  ballot,  the  minority  found  adequate  guar- 
antees for  its  natural  rights  in  the  principle  of  majority 
rule  itself.  To  the  extent  that  the  individual  and  the 
minority  were  free  at  all  times  to  engage  in  all  legitimate 
activities  by  way  of  building  up  a  new  majority,  there  was 
no  inherent  conflict  between  the  principle  of  majority 
rule,  properly  enforced,  and  the  principle  of  minority 
rights.  To  the  extent  that  the  power  of  the  majority  was 
restrained  by  the  very  principle  of  majority  rule  from 
tampering  with  these  fundamental  political  prerogatives  of 
the  minority,  both  the  majority  and  the  minority  found 
ample  accommodations  in  the  democratic  process. 

The  confusion,  which  for  a  hundred  years  has  rendered 
our  democracy  a  house  divided,  did  not  become  dominant  Lx 
until  minority  spokesmen,  in  the  name  of  American  de- 
mocracy and  American  constitutionalism  and  American 
law,  liberty,  property,  etc.,  set  out  to  impeach  the  right  of 
the  majority  to  regulate  and  control  the  economic  activi- 
ties of  the  minority  and  the  individual.  Not  until  the  ma- 
jority took  concerted  steps  to  prevent  the  wholesale  wiping 


U- 


14  MAJORITY  RULE 

out  of  small  property  by  those  few  who  were  accumulating 
larger  properties,  did  the  spokesmen  of  the  minority  set 
out  systematically  to  purge  democracy  and  constitution- 
alism and  law  of  a  principle  which  struck  at  the  very  foun- 
dations of  American  ''liberty"  and  "freedom." 

The  Majority  of  the  People  is  grounded  in  the  deep, 
abiding  faith  that  with  the  proper  guidance  and  instruc- 
tion the  successive  majorities  of  the  fourth  half-century  of 
the  American  republic  will  gradually  be  instrumental  in 
recapturing  and  restoring  the  simple  fundamentals  of  the 
American  system  of  government  as  they  were  understood 
during  the  first  half-century  of  the  republic.  The  faith 
that  as  Americans  and  as  democrats  we  shall  leave  further 
and  further  behind  the  on  the  one  hand  but  on  the  other 
hand  ambiguities  that  have  beclouded  our  understanding 
and  divided  our  energies  during  the  century  when  fewer 
and  fewer  men  were  accumulating  more  and  more  prop- 
erty. The  faith  that  in  due  time,  when  we  shall  have  recap- 
tured to  the  full  the  American  ideals  which  gave  us  our 
being  as  a  nation,  we  shall  unite  our  strength  and  our  con- 
victions against  any  minority,  from  without  or  within, 
which  challenges  them,  r 
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"The  understanding  is  general,  if  not  universal,  that  having  been 
adopted  by  the  majority  of  the  people,  the  constitution  of  the 
State  binds  the  whole  community  .  .  .  and  is  unalterable,  unless 
by  the  consent  of  the  majority  of  the  people,  or  at  least  of  the 
qualified  voters  of  the  State,  in  the  manner  prescribed  by  the  con- 
stitution, or  otherwise  provided  for  by  the  majority.  .  .  .  It  is  pre- 
scribed by  the  supreme  power  in  a  State,  that  is,  among  us,  by  the 
people,  or  a  majority  of  them  in  their  original  sovereign  capacity." 

JOSEPH  STORY 

"In  performing  the  act  [the  New  Constitution]  they  had  felt  the 
duty  of  obtaining  the  co-operation  to  it  of  a  majority  of  the  whole 
people,  by  requiring  the  concurrence  of  majorities  in  nine  out  of 
the  thirteen  States.  .  .  .  They  passed  upon  the  old  confederation 
the  same  sentence,  which  they  had  pronounced  in  dissolving  their 
connection  with  the  British  nation.  .  .  .  The  law  of  political 
necessity,  expounded  by  the  judgment  of  the  sovereign  constituent 
people,  responsible  only  to  God,  had  abolished  that." 

JOHN  QUINCY  ADAMS 

i/ "But  is  is  another  principle,  equally  true  and  certain,  and  accord- 
ing to  my  judgment  of  things  equally  important,  that  the  people 
often  limit  themselves.  They  set  bounds  to  their  own  power.  They 
have  chosen  to  secure  the  institutions  which  they  establish  against 
the  sudden  impulses  of  mere  majorities.  All  our  institutions  teem 
with  instances  of  this.  It  was  their  great  conservative  principle,  in 
constituting  forms  of  government,  that  they  should  secure  what 
they  had  established  against  hasty  changes  by  simple  majorities." 

DANIEL  WEBSTER 

"No  one,  we  presume,  supposes  that  any  change  in  public  opinion 
or  feeling  .  .  .  should  induce  the  court  to  give  to  the  words  of  the 
Constitution  a  more  liberal  construction  in  their  favor  than  they 
were  intended  to  bear  when  the  instrument  was  framed  and 
adopted.  ...  If  any  of  its  provisions  are  deemed  unjust,  there  is 
a  mode  prescribed  in  the  instrument  itself  by  which  it  may  be 
amended;  but  while  it  remains  unaltered,  it  must  be  construed 
now  as  it  was  understood  at  the  time  of  its  adoption." 

ROGER  B.  TANEY 


CHAPTER  ONE 


SOVEREIGNTY 


The  quickest  way  to  understand  the  relationship  be- 
tween sovereignty  and  majority  rule  is  to  read  a  few 
passages  here  and  there  from  two  books  in  Everyman's 
Library,  Leviathan  and  The  Social  Contract.  The  first 
of  these  books,  Leviathan,  was  written  in  1651  by  a 
learned  English  scientist,  who  was  convinced  that  the  only 
way  to  bring  order  out  of  the  chaos  then  prevailing  in  his 
native  land  was  to  set  up  a  government  powerful  enough 
to  control  the  political  and  social  life  of  the  community. 
Thomas  Hobbes  called  this  government  "the  Soveraign." 
The  sovereign  might  be  a  "democracy,"  which  to  Hobbes 
meant  a  type  of  government  in  which  all  of  the  citizens 
were  at  the  same  time  governors;  or  preferably  an  "aris- 
tocracy," in  which  a  smaller  number  of  professional  gover- 
nors were  elected  by  the  citizens;  or,  best  of  all  from 
Hobbes's  point  of  view,  the  sovereign  might  be  a  "mon- 
archy," in  which  power  was  concentrated  in  the  hands  of 
a  single  ruler  whose  authority  did  not  depend  on  election. 
But  in  every  case,  Hobbes  insisted,  the  sovereign— whether 
it  had  taken  the  form  of  monarchy,  aristocracy,  or  democ- 
racy—must not  be  altered  by  the  community,  except  upon 
express  authorization  from  the  existing  government. 
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According  to  Hobbes,  this  ultimate  supremacy  of  the 
government  over  the  community  constituted  the  only 
alternative  to  the  anarchy  which  had  been  brought  on  by 
the  social  and  religious  struggles  growing  out  of  the  Ref- 
ormation. So  the  task  he  set  himself  in  Leviathan  was  to 
find  a  logical  justification  for  concentration  of  sovereign 
power  in  the  hands  of  the  government.  If  Hobbes  had  been 
a  religious  man,  say  a  Catholic  or  an  Anglican,  he  could 
have  argued  that  this  sovereign  power  of  the  government 
came  from  God;  that  it  was  supreme  by  divine  right,  just 
as  the  Papacy  claimed  to  be  supreme  within  the  ecclesias- 
tical sphere  by  divine  right. 

But  it  so  happened  that  Hobbes  was  a  materialist,  who 
pictured  the  universe  as  made  up  of  soulless  atoms,  gov- 
erned by  the  most  mechanical  of  rules.  He  was  so  unsympa- 
thetic to  all  ideas  of  a  personal,  anthropomorphic  God 
that  he  was  generally  known  as  an  atheist  and  an  enemy 
of  religion.  And  above  all,  he  despised  everything  smack- 
ing of  Popery  and  of  that  alien,  subversive  institution 
known  as  the  Catholic  Church. 

So  Hobbes  preferred  to  justify  this  concentration  of 
sovereign  power  by  a  mundane,  matter-of-fact  argument. 
First  of  all,  he  lays  the  foundation  for  his  logical  structure 
by  assuming  that,  just  as  the  cosmic  universe  is  composed 
of  individual  units  known  as  atoms,  so  the  social  universe 
is  composed  of  individual  units  known  as  men;  and  that, 
just  as  the  atoms  are  equal,  so  the  men  are  equal.  For 
purposes  of  logic  he  asks  us  to  believe  that  there  was  a 
time  when  all  these  individual  men  were  living  side  by  side 
with  no  semblance  of  organization,  either  social  or  politi- 
cal. Every  man  was  free  to  do  what  he  was  powerful 
enough  to  do;  and  since,  by  reason  of  the  essential  equality 
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of  men  in  respect  of  the  power  to  kill  one  another,  no 
individual  or  group  of  individuals  was  powerful  enough 
to  establish  ascendancy,  this  state  of  affairs  degenerated 
into  a  war  of  all  against  all,  in  which  every  individual  led 
a  hopelessly  precarious  existence. 

When,  so  runs  Hobbes's  logical  fiction,  things  had  gone 
from  bad  to  worse,  it  began  to  dawn  on  these  by  now 
desperate  individuals  that,  if  they  would  only  combine 
their  individual  units  of  power  into  a  common  fund  and 
form  an  association  through  which  they  could  take  com- 
mon counsel  together,  the  evils  of  the  existing  state  might 
be  eliminated.  So  eventually  they  assembled  and,  laying 
aside  their  wolf's  clothing,  they  formed  a  flock  or,  to 
use  Hobbes's  terminology,  a  "Congregation."  The  next 
problem  was  how,  once  the  individuals  had  convened,  to 
take  the  sense  of  the  meeting.  For  in  the  normal  course 
of  events  it  would  not  be  unlikely,  considering  the  mutual 
animosities  previously  existing,  that  the  various  individ- 
uals would  have  various,  and  conflicting,  proposals  as  to 
what  should  be  done  next. 

Hobbes's  formula  for  discovering  the  sense  of  the  meet- 
ing is  a  simple  one.  He  takes  it  for  granted  that  every 
individual  should  agree  with  every  other  individual  to  be 
bound  by  the  decision  arrived  at  by  the  majority  of  indi- 
viduals. If,  in  other  words,  the  vote  turned  out  51  per  cent 
in  favor  of  monarchy  as  against  49  per  cent  in  favor  of  an 
alternative  form  of  government,  such  as  aristocracy  or 
democracy,  then  the  minor  part  of  the  congregation 
would  consider  itself  bound  to  abide  by  the  decision.  In 
fact,  the  individuals  comprising  the  49  per  cent  would 
consider  that  they  had  actually  transferred  their  individual 
units  of  power  to  the  form  of  government  selected  by  the 
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individuals  comprising  the  51  per  cent.  For  this  was  the 
bargain,  the  social  contract,  that  each  individual  in  the 
congregation  had  made  with  each  and  every  other  in- 
dividual in  the  congregation:  namely,  to  transfer  his 
authority  to  whatever  form  of  government  should  be 
selected  by  the  majority.  Once  this  form  of  government  is 
constituted,  it  may  not  be  altered  except  in  accordance 
with  its  own  decrees,  ff 

This,  in  brief,  is  Hobbes's  account  of  the  origins  of 
sovereignty.  What  we  need  to  do  now  is  to  explore  a  little 
more  fully  some  of  the  steps  in  his  logic  and  to  suggest 
their  bearing  on  our  immediate  problem  of  majority  rule. 
This  we  can  do  most  conveniently  by  bringing  into  our 
field  of  analysis  the  writings  of  another  political  scientist, 
Jean  Jacques  Rousseau,  who,  a  century  later,  was  deeply 
influenced  by  Hobbes's  remarks  on  sovereignty. 

In  analyzing  the  origins  of  sovereignty,  the  author  of 
The  Social  Contract,  like  Hobbes,  asks  us  to  believe  for 
purposes  of  logic  that  individuals  at  one  time  lived  side 
by  side  with  no  semblance  of  social  or  political  organiza- 
tion; and  that  when  they  finally  reached  the  point  where 
they  could  no  longer  endure  life  on  this  bestial  level,  they 
came  together  to  form  a  corporate  society  endowed  with  a 
collective  will  compounded  of  individual  wills;  and  finally 
that  once  this  corporate  organization  had  been  created, 
the  individual  wills  of  the  contracting  associates  became, 
ipso  facto,  subordinated  to  the  newly  created  collective 
will  as  uttered  by  the  majority  of  those  participating. 

Up  to  this  point,  Rousseau  was  following  by  and  large 
in  the  footsteps  of  Hobbes.  But  at  this  point  he  parted 
company  abruptly  and  proceeded  to  stand  Hobbes  as  un- 
ceremoniously on  his  head  as  Marx  at  a  later  date  was  to 
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stand  his  forerunner,  Hegel,  Rousseau's  reversal  of  Hobbes 
involves  one  of  the  most  crucial  distinctions  in  the  realm 
of  political  science— a  distinction  that  is  directly  relevant 
to  the  problem  of  majority  rule  in  both  the  European  and 
the  American  settings. 

This  distinction  becomes  clearer  if  we  examine  more 
closely  the  actual  agreement  which  the  individual  mem- 
bers of  Hobbes's  congregation  enter  into.  Each  individual 
agrees  with  every  other  individual  participating  that  he 
will  transfer  his  quota  of  power  and  will  to  whatever  form 
of  government  the  majority  of  the  congregation  decides 
upon.  Thus,  there  are  in  reality  two  delegations  by  the 
individual  of  his  original  authority:  first,  to  the  majority 
of  the  congregation,  and  second,  to  the  representative  in- 
stituted by  this  majority. 

For  a  split  second  of  time  there  is  a  collective  will  in- 
hering in  a  newly  created  organic  body,  which  Hobbes 
called  Congregation,  and  which  we  should  call  political 
society.  But  no  sooner  has  Hobbes  created  this  political 
society  than  he  proceeds  by  a  quick  twist  of  logic  to  annihi- 
late it.  For,  if  we  accept  Hobbes's  logic,  this  newly  created 
political  society  has  an  extremely  limited  "authority";  its 
freedom  of  will  is  definitely  circumscribed.  The  most  that 
the  majority  can  say  in  declaring  the  will  of  this  society 
is  that  we  herewith  turn  over  to  this  particular  form  of 
government  the  entire  authority  which  has  just  been 
turned  over  to  us  by  the  various  and  sundry  individuals 
here  assembled.  And  in  turning  over  to  this  aforesaid 
"representative"  all  available  power  and  will  we  hereby 
decree  our  own  demise. 

ft  For,  according  to  Hobbes,  the  only  majority  that  can 
use  its  discretion  in  selecting  the  form  of  government 
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under  which  it  shall  live  is  this  original  majority,  com- 
posed of  what  might  be  called  the  ground-floor  associates. 
Once  the  government  has  been  set  up,  the  door  is  closed 
forever  to  the  further  operation  of  the  principle  of  ma- 
jority rule.  With  the  passage  of  time,  a  majority  might 
come  into  being  with  altogether  different  ideas  as  to 
what  form  of  government  was  best  suited  to  the  needs 
of  society,  but  if  it  should  make  an  attempt  to  express 
this  will  and  to  translate  this  will  into  effective  action, 
it  would  be  guilty  of  the  grossest  sedition  and  subject  to 
suppression  as  a  subversive  group.  This  is  to  be  explained 
by  the  fact  that  the  ground-floor  majority  was  providing 
security  not  simply  for  itself  and  for  its  minority,  but  for 
all  future  majorities  and  minorities,  if  such  could  be  said 
to  exist.  The  will  of  this  original  majority,  Hobbes  assures 
us,  is  clothed  with  an  "artificial  eternity"  and  is  binding 
upon  all  future  generations. 

It  is  by  way  of  protest  against  this  logical  fiction  of 
"artificial  eternity"  that  Rousseau  shapes  his  most  tell- 
ing argument  in  The  Social  Contract.  He  follows  Hobbes 
in  insisting  that  sovereignty  is  "indivisible"  and  "inde- 
structible," but  in  flat  rebuttal  of  Hobbes  he  insists  that 
sovereignty  is  "inalienable."  Sovereignty,  he  insists  re- 
peatedly, cannot  be  "represented."  When  Rousseau  says 
that  sovereignty  cannot  be  represented,  he  does  not  mean, 
as  many  commentators  have  stated,  that  the  people  should 
not  vote  for  professional  magistrates  or  delegates  to  one 
or  another  branch  of  the  government.  The  Social  Contract 
is  filled  with  passages  stressing  the  desirability  of  specially 
chosen  governors.  Rousseau  was  exceedingly  skeptical  of 
a  "democracy"  in  which  all  of  the  citizens  tried  to  per- 
form in  person  the  complex  functions  of  governing.  When 
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he  uses  the  word  representation,  he  is  using  it  in  the  very 
technical  sense  in  which  Hobbes  used  it;  that  is  to  say, 
complete  transfer  of  "authority"  from  the  social  congre- 
gation to  the  public  "person,"  who  "represents"  the 
society  by  bearing  the  person,  the  will,  and  the  power  of 
every  member  of  the  society. 

What  Rousseau  is  trying  in  so  many  different  ways  to 
impress  upon  the  reader  is  that  sovereignty  must  remain 
at  all  times  in  the  hands  of  the  political  society  itself.  It 
is  impossible  for  the  original  majority  to  make  any  deci- 
sion that  will  prevent  a  corresponding  majority  at  some 
future  date  from  using  its  discretion  in  the  matter  of 
choosing  between  the  various  alternative  forms  of  gov- 
ernment under  which  it  might  live. 

ff  Rousseau  was  a  relativist  as  to  what  constitutes  the 
best  form  of  government.  He  was  not  only  aware,  in  the 
manner  of  Montesquieu,  that  one  form  of  government 
may  be  best  for  one  type  of  geographical  society  while 
an  altogether  different  form  may  be  best  for  another 
type,  but  he  also  believed  that  a  form  of  government 
which  is  good  for  a  society  at  one  stage  of  its  develop- 
ment may  be  bad  for  that  society  at  a  later  stage. 

The  only  thing  Rousseau  was  sure  of,  by  and  large*, 
was  that  the  question  as  to  the  best  form  of  government 
should  be  answered  at  periodic  intervals  by  the  sovereign 
community  speaking  through  its  majority.  Whatever  the 
form  of  government— whether  monarchy,  aristocracy, 
democracy,  or  any  of  the  various  types  of  mixed  govern- 
ment—sovereignty, according  to  Rousseau,  continues  to 
reside  in  the  hands  of  that  corporate  organization  which 
had  been  created  at  the  time  the  first  associates  pooled     • 

*  See  page  289. 
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their  individual  wills.  It  was  to  this  sovereign  corporate 
people  that  the  individual  members  had  originally  sur- 
rendered their  personal  rights  and  particular  wills;  it 
was  this  same  indestructible  sovereign,  when  convened  in 
its  periodic  assemblies  and  speaking  through  its  public- 
spirited  majority,  which  was  empowered  to  impose  the 
general  will  without  limitation  or  restraint  on  individual 
citizens  and  groups  of  citizens. 

Hobbes,  by  assuming  a  two-fold  agreement  between  the 
original  associates,  had  transferred  sovereign  authority 
from  the  individuals  as  individuals,  first  to  the  organic 
sum  total  of  individuals  speaking  through  the  numerical 
majority,  and  then  to  an  omnipotent  government.  Rous- 
seau, by  assuming  a  one-fold  agreement,  had  merely  trans- 
ferred sovereign  authority  from  the  individuals  as  indi- 
viduals to  the  political  community  as  the  sum  total  of 
individual  general  wills.  Hobbes  justified  governmental 
sovereignty  by  arguing  that  the  only  alternative  to  the 
political  status  quo  is  reversion  to  the  chaos  of  the  state 
of  nature.  Rousseau,  repudiating  governmental  sover- 
eignty, assumed  that  the  true  alternative  to  the  chaos  of 
pre-social  atomism  is  the  unity  inhering  in  the  general 
will  of  the  sovereign  people,  organized  and  periodically 
functioning  as  political  community. 
.  '«  With  Hobbes  sovereignty  resided  for  a  fleeting  second 
of  time  in  the  majority;  with  Rousseau  sovereignty  re- 
sided in  the  majority  for  all  time.  Hobbes  used  the  device 
of  majority  rule  to  destroy  the  principle  of  majority  rule. 
Rousseau  imposed  limitations  on  the  device  of  majority 
rule  in  the  interests  of  the  principle  of  majority  rule,  by 
declaring  that  no  majority  can  take  action  which  pre- 
vents a  future  majority  from  articulating  and  implement- 
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ing  its  will.  With  Hobbes  the  constituent  majority 
exhausted  its  power  in  signing  its  own  death  warrant  and 
that  of  its  successors;  with  Rousseau  the  majority  hus- 
banded its  power  with  a  view  to  passing  it  on  to  those 
majorities  which  were  to  come  afterward.  With  Hobbes 
majority  rule  is  an  incidental  contrivance  for  justifying 
governmental  sovereignty;  with  Rousseau  it  is  the  central 
mainspring  of  popular  sovereignty. 

With  this  basic  distinction  in  mind,  as  between  Hobbes 
and  Rousseau,  we  are  in  a  position  to  consider  its  rele- 
vance to  later  theories  of  popular  government.  In  the  first 
place,  we  may  examine  its  relevance  to  the  theories  of 
totalitarian  dictatorship  as  formulated  by  the  Nazis  and 
the  Fascists.  In  recent  years  a  number  of  political  scientists 
have  advanced  the  thesis  that  the  essentials  of  Hitler's 
and  Mussolini's  statements  regarding  the  will  of  the  people 
are  to  be  found  in  The  Social  Contract  of  Rousseau. 
Just  as  Hitler  and  Mussolini  occasionally  submit  their 
actions  to  a  vote  of  the  people,  so,  we  are  told,  Rousseau's 
"prince"  asks  the  people  to  approve  of  his  actions.  Just 
as  Rousseau's  prince  abides  by  the  verdict  of  the  majority 
of  his  people,  so  Hitler  and  Mussolini  abide  by  the  will 
of  the  majority.  Just  as  Rousseau  maintains  that  "the 
blind  multitude"  *  must  be  shown  what  it  wants,  so 
the  people  of  Germany  and  Italy  must  look  to  the  Fiihrer 
and  the  Duce  to  discover  where  the  real  public  interest 
lies. 

This  identification  of  Rousseau's  prince  with  the  popu- 
lar dictator,  who  relies  for  his  authority  on  the  occasional 
plebiscite,  was  one  of  the  stock  nineteenth-century  argu- 
ments against  majority-rule  democracy.  When  Dorothy 

*  See  page  264. 
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Thompson  not  so  long  ago  protested  that  "in  our  own 
days,  we  have  the  most  flagrant  examples  of  majority  rule 
being  used  to  support  the  most  absolute  despotisms,"  she 
was  echoing  a  long  line  of  nineteenth-century  liberals, 
who  cried  out  against  the  uses  to  which  majority  rule 
and  popular  sovereignty  were  being  turned  by  the  Napo- 
leonic disciples  of  Rousseau.  When  Napoleon  III  in 
sonorous  phrases  invoked  the  principles  of  majority  rule 
and  popular  sovereignty  to  justify  his  totalitarian  powers 
and  those  of  his  illustrious  uncle,  the  opponents  of  ma- 
jority rule   and   popular   sovereignty  seized   upon   his 
phrases  as  final  proof  of  the  age-old  Platonic  assumption 
that  democracy  inevitably  degenerates  into  tyrannical 
one-man  rule.  In  virtually  the  identical  words  of  the  great 
liberals,  from  Benjamin  Constant  and  John  C.  Calhoun 
to  William  Graham  Sumner,  Miss  Thompson  declared 
that  "if  the  periodic  ratification  of  executive  policy  by  the 
vote  of  an  overwhelming  majority  of  the  people  is  demo- 
cratic government,  then  these  nations  have  democratic 
governments."  And  she  drew  the  perennial  moral  that 
such    popular-sovereignty,    majority-rule    democracy    is 
inherently  dangerous  to  liberty. 

/*  It  would  seem  important,  therefore,  in  view  of  this  very 
common  identification  of  majority-rule  sovereignty  with 
totalitarian  dictatorship,  to  examine  more  precisely  what 
it  was  that  Rousseau  said.  If  the  nineteenth-century  lib- 
erals had  read  Rousseau  at  all  carefully,  they  would  have 
discovered  that  the  author  of  The  Social  Contract  was 
preoccupied  above  all  else  with  warning  against  the 
manipulation  of  the  plebiscite  by  selfish,  ambitious  princes 
of  the  type  of  Napoleon  I  and  Hitler.  For  neither  Benja- 
min Constant  nor  John  C.  Calhoun,  neither  Herbert 
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Spencer  nor  Dorothy  Thompson  was  more  deeply  con- 
vinced of  the  incurably  selfish  nature  of  the  prince  than 
was  Rousseau  himself.  At  all  times  he  assumed  an  un- 
bridgeable gulf  between  the  general  will  of  the  people 
and  what  he  called  "the  corporate  will"  of  the  prince. 
According  to  Rousseau,  the  greatest  threat  to  a  healthily 
functioning  popular  society  is  the  eternal  desire  of  the 
rulers  to  advance  their  own  interests  at  the  expense  of  the 
interests  of  the  sovereign  people.  In  exactly  the  same  man- 
ner as  the  Calhoun  type  of  liberal,  he  regarded  the  existing 
government  as  a  self-interested  corporation,  which  would 
resort  to  the  most  underhand  wiles  to  achieve  its  purposes. 

Therefore  it  was  imperative,  from  Rousseau's  point  of 
view,  to  reduce  to  an  absolute  minimum  the  discretion  of 
the  government.  In  the  first  place,  the  prince  should  have 
no  discretion  in  choosing  the  time  at  which  the  people 
shall  be  consulted.  For  if  he  does,  he  will  be  shrewd 
enough  to  choose  a  time  when  he  is  popular  with  the 
people,  when  he  calculates  that  the  vote  will  be  most 
favorable  to  him.  In  order  to  safeguard  themselves  against 
their  government,  the  people  must  establish  in  advance  a 
regular  time  for  assembling,  which  no  one  in  the  com- 
munity or  in  the  government  can  change.  At  no  other  time 
can  the  sovereign  people  be  convoked  or  consulted. 

In  the  second  place,  the  government  has  no  discretion 
in  choosing  the  issue  to  be  presented  to  the  people  for 
their  approval.  When  the  sovereign  people  assemble,  they 
are  empowered  to  pass  upon  each  and  every  act  of  the 
prince  during  the  interval  since  the  last  popular  assembly. 
If  upon  any  score  whatsoever  they  come  to  the  conclusion 
that  the  prince  has  not  been  governing  in  accordance  with 
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the  will  of  the  sovereign,  they  are  free  to  change  either  the 
personnel  or  the  form  of  the  existing  government. 

In  the  third  place,  the  prince  has  no  discretion  as  regards 
the  conduct  of  the  actual  sovereign  assembly.  Every  citizen 
in  the  community  is  free  to  assemble  with  his  fellow-citi- 
zens, to  discuss  with  them  face  to  face  in  open  session  the 
issues  involved.  If  through  open  and  unrestricted  dis- 
cussion of  this  kind  the  spokesmen  of  a  minority  are  able 
to  recruit  to  their  side  a  sufficient  number  of  citizens  to 
transform  the  minority  into  a  new  majority,  discretion  is 
transferred  from  the  existing  government  to  the  newly 
established  sovereign  majority,  which  is  thereupon  em- 
powered to  take  whatever  steps  it  sees  fit  toward  consti- 
tuting a  government  in  line  with  its  interests. 

This  is  the  practical  substance  of  Rousseau's  doctrine  of 
majority-rule  sovereignty.  By  subordinating  the  discretion 
of  the  prince  to  the  general  will  of  the  majority  of  the 
community,  he  hoped  to  eliminate  "tyranny"  from  above. 
By  subordinating  the  temporary  prerogatives  of  the 
majority  to  the  eternal  rights  of  every  citizen  to  assemble 
freely  and  freely  play  his  part  in  the  formation  of  a  new 
majority,  he  sought  to  eliminate  "despotism"  from  below. 

Once  this  is  clear,  the  alleged  resemblances  between 
Rousseau's  sovereignty  and  the  Napoleonic  regimes  of  the 
nineteenth  and  twentieth  centuries  fade  into  insignifi- 
cance. There  is  substantially  nothing  in  common  between 
Rousseau's  sovereign  community  and  a  regime  where  the 
prince  chooses  the  time  of  his  plebiscite,  chooses  the  issue, 
regulates  down  to  the  minutest  detail  the  actual  process 
of  voting,  denies  freedom  of  assembly  and  freedom  of  dis- 
cussion, and  does  everything  in  his  power  to  prevent  the 
minority  from  transforming  itself  into  a  hostile  majority. 
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And  to  the  same  extent  it  should  become  clear,  once  we 
recall  the  essential  points  of  difference  that  we  have  estab- 
lished between  Rousseau  and  Hobbes,  that  the  Napoleonic 
and  Hitlerian  formula  of  majority-rule  sovereignty  traces 
ultimately  not  to  The  Social  Contract,  but  to  Leviathan. 
It  is  Hobbes  and  not  Rousseau  who,  in  order  to  justify  the 
totalitarian  power  of  a  status  quo  government  and  the 
totalitarian  suppression  of  any  form  of  activity  within  the 
community  which  might  endanger  the  continued  exist- 
ence of  those  in  power,  seizes  upon  the  fact  that  at  one  time 
a  majority  voted  to  authorize  such  a  form  of  government. 
Napoleon  and  Hitler  are  the  nineteenth-  and  twentieth- 
century  counterparts  not  of  Rousseau's  prince,  who  could 
never  represent  the  people,  but  of  Hobbes 's  sovereign 
who  through  his  person  continued  year  after  year  to  bring 
unity  to  a  people  which  otherwise  would  disintegrate. 
It  is  in  Hobbes,  and  not  in  Rousseau,  that  we  find  this 
strange  mixture  of  mechanistic  argument  from  numbers 
and  spiritualistic  invocation  of  the  leader  who  by  some 
mysterious,  unspoken,  inner  process  is  the  living  embodi- 
ment of  the  will  of  his  people. 

The  basic  distinction  which  we  have  established  be- 
tween Hobbes's  and  Rousseau's  versions  of  sovereignty  is 
useful  not  only  in  clarifying  the  essential  nature  of  totali- 
tarian dictatorship  but  also  in  helping  us  to  understand 
the  doctrines  of  popular  sovereignty  as  they  have  been 
expounded  in  our  own  country. 

What  do  we  mean  when  we  use  the  word  sovereignty 
in  the  American  context?  Is  it  popular  sovereignty  as 
Rousseau  understood  the  term,  or  is  it  governmental 
sovereignty  as  Hobbes  understood  the  term?  Does  the 
sovereign  power  reside  at  all  times  in  the  hands  of  the 
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living  majority,  or  is  ultimate  discretion  regarding  con- 
stitutional change  transferred  to  the  existing  government? 

In  the  attempt  to  answer  this  question  we  may  begin  by 
considering  a  phrase  with  which  comparatively  few  people 
at  the  present  time  are  familiar:  "constituent  power."  A 
hundred  years  ago  the  phrase  was  generally  familiar.  When 
John  Quincy  Adams  delivered  an  address  in  celebration 
of  the  fiftieth  anniversary  of  the  inauguration  of  the  Con- 
stitution of  the  United  States,  he  used  the  phrase  "con- 
stituent power"  several  times.  "The  Constitution  of  the 
United  States,"  declared  Adams,  "was  a  return  to  the 
principles  of  the  Declaration  of  Independence,  and  the 
exclusive  constituent  power  of  the  people."  In  another 
connection  he  refers  to  "that  sovereign,  constituent,  and 
dissolvent  power"  upon  which  "the  Constitution  of  the 
United  States  had  been  erected."  "The  Declaration  of 
Independence,"  he  points  out  in  another  context,  "pro- 
claims the  natural  rights  of  man  and  the  constituent  power 
of  the  people  to  be  the  only  sources  of  legitimate  govern- 
ment." In  still  another  connection  he  identifies  constituent 
power  "with  the  dissolution  and  re-institution  of  the  social 
compact,  by  men  marching  over  an  untrodden  path  to 
the  very  fountains  of  human  government." 

By  these  various  references  to  the  constituent  power 
John  Quincy  Adams  was  driving  home  the  point  that 
under  the  American  system  of  government  sovereignty 
resides  at  all  times  in  the  hands  of  the  people.  That  just  as 
the  sovereign  people  of  1776  and  the  sovereign  people  of 
1788  had  exercised  their  inalienable  power  by  overthrow- 
ing the  existing  government  and  setting  up  an  altogether 
new  system  of  government,  so  the  bearers  of  the  constituent 
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power  at  any  future  date  are  entitled  to  exercise  their  nat- 
ural rights. 

To  familiarize  ourselves  more  thoroughly  with  this 
unfamiliar  notion  of  the  constituent  power,  we  may  con- 
sider certain  statements  by  one  of  the  most  learned  and 
judicious  of  the  Founding  Fathers.  There  was  no  man  of 
his  generation  who  had  greater  practical  experience  in 
the  making  of  constitutions,  or  greater  theoretical  under- 
standing of  the  nature  of  constitutions,  than  James  Wilson 
of  Pennsylvania.  Wilson  was  a  leading  member  of  the 
Pennsylvania  constitutional  convention  of  1776,  of  the 
federal  constitutional  convention  of  1787,  of  the  conven- 
tion in  Pennsylvania  which  ratified  the  federal  consti- 
tution, and  of  the  convention  which  in  1 790  drew  up  a  new 
constitution  for  Pennsylvania.  Because  of  his  fame  as  a 
constitutional  scientist  he  was  appointed  a  member  of  the 
Supreme  Court  by  President  Washington,  and  shortly 
afterward  was  called  to  the  chair  of  constitutional  law  at 
the  College  of  Philadelphia,  where  he  became  even  more 
famous  for  his  brilliant  lectures  on  American  constitu- 
tional government. 

After  establishing  in  one  of  his  lectures  the  fact  that 
under  the  American  system  the  power  of  the  existing  gov- 
ernment is  restrained  by  the  Constitution,  Mr.  Justice 
Wilson  proceeds  as  follows: 

As  to  the  people,  however,  in  whom  the  sovereign 
power  resides,  the  case  is  widely  different  and  stands 
upon  widely  different  principles.  From  their  author- 
ity the  constitution  originates;  in  their  hands  it  is  as 
clay  in  the  hands  of  the  potter.  They  have  the  right  to 
mould,  to  preserve,  to  refine,  and  to  finish  it  as  they 
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please.  If  so,  can  it  be  doubted  that  they  have  the  right 
likewise  to  change  it?  A  majority  of  the  society  is  suf- 
ficient for  that  purpose;  and  if  there  be  nothing  in  the 
change,  which  can  be  considered  as  contrary  to  the 
act  of  original  association,  or  to  the  intention  of  those 
who  united  under  it,  all  are  bound  to  conform  to  the 
resolution  of  the  majority.  If  the  act  of  original  asso- 
ciation be  infringed,  or  the  intention  of  those  who 
united  under  it  be  violated,  the  minority  are  still 
obliged  to  suffer  the  majority  to  do  as  they  think 
proper;  but  are  not  obliged  to  submit  to  the  new 
government.  They  have  the  right  to  retire,  to  sell  their 
lands,  and  to  carry  off  their  effects. 

What  John  Quincy  Adams  and  James  Wilson  were  so 
vigorously  emphasizing  as  the  primary  distinguishing  char- 
acteristic of  the  American  system  of  government  is  stated 
even  more  emphatically  in  the  preamble  to  the  first  of  our 
written  constitutions.  When  in  the  spring  of  1776,  consid- 
erably prior  to  the  Declaration  of  Independence,  George 
Mason,  James  Madison,  and  a  number  of  other  leading 
Virginians  sat  down  together  in  Williamsburg  to  for- 
mulate the  basic  natural  rights  on  which  to  erect  a  new 
framework  of  government,  they  placed  in  the  forefront  of 
the  list  the  following  declaration: 

That  government  is  or  ought  to  be  instituted  for 
the  common  benefit,  protection,  and  security  of  the 
people,  nation  or  community.  Of  all  the  various  modes 
and  forms  of  government,  that  is  best  which  is  ca- 
pable of  producing  the  greatest  degree  of  happiness 
and  safety,  and  is  most  effectually  secured  against  the 
danger  of  maladministration;  and  that  when  any 
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government  shall  be  found  inadequate  or  contrary  to 
these  purposes,  a  majority  of  the  community  hath  an 
indubitable,  unalienable,  and  indefeasible  right  to 
reform,  alter,  or  abolish  it,  in  such  manner  as  shall 
be  judged  most  conducive  to  the  public  weal. 

The  Virginians  were  ransacking  the  dictionary  for  ad- 
jectives in  support  of  the  proposition  that  constituent 
power  resides  at  all  times  in  the  hands  of  a  majority  of 
the  living  community. 

To  this  extent  George  Mason  and  James  Wilson  and 
John  Quincy  Adams  were  expounding  a  theory  of  popular 
sovereignty  with  which  Rousseau  would  have  found  him- 
self in  substantial  agreement— a  theory  of  sovereignty 
which  declares  that  in  the  last  resort  the  only  limitation  on 
the  power  of  the  existing  majority  is  the  principle  of  ma- 
jority rule  itself,  as  guaranteeing  the  eternal  right  of  the 
individual  and  the  minority  to  work  openly  at  all  times 
toward  the  formation  of  a  new  majority. 

During  the  first  half-century  of  the  American  republic 
this  essentially  Rousseauistic  doctrine  of  popular  sov- 
ereignty found  echo  among  virtually  all  shades  of  political 
opinion.  Shortly  after  the  adoption  of  the  Constitution, 
Sam  Adams  of  Massachusetts  disposed  of  the  matter  in  the 
following  terms: 

Is  not  the  whole  sovereignty,  my  friend,  essentially 
in  the  people  ...  is  not  the  uncontrollable,  essen- 
tial right  of  the  people  to  amend  and  alter,  or  annul 
their  constitution  and  frame  a  new  one,  whenever 
they  shall  think  it  will  better  promote  their  own  wel- 
fare and  happiness  to  do  it?  That  the  sovereignty  re- 
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sides  in  the  people,  is  a  political  doctrine  which  I  have 
never  heard  an  American  politician  seriously  deny. 

James  Madison,  the  "Father  of  the  Constitution,"  was 
even  more  Vigorous  in  his  support  of  the  proposition.  In 
the  year  following  the  Philadelphia  convention,  he  re- 
ferred to  "the  transcendent  and  precious  right  of  the 
people  to  'alter  or  abolish  their  governments  as  to  them 
shall  seem  most  likely  to  effect  their  safety  and  happiness.' " 
A  few  years  later  he  wrote  as  follows: 

If  there  be  a  principle  that  ought  not  to  be  ques- 
tioned within  the  United  States,  it  is,  that  every 
nation  has  a  right  to  abolish  an  old  government  and 
establish  a  new  one.  This  principle  is  not  only  re- 
corded in  every  public  archive,  written  in  every 
American  heart,  and  sealed  with  the  blood  of  a  host 
of  American  martyrs;  but  it  is  the  only  lawful  tenure 
by  which  the  United  States  hold  their  tenure  as  a 
nation. 

During  these  early  years  the  principle  of  constituent 
power  was  assumed  to  be  an  integral  part  of  the  principle 
of  republicanism.  Alexander  Hamilton  in  1788  referred 
to  it  as  "the  fundamental  principle  of  republican  govern- 
ment"; a  few  years  later  Thomas  Jefferson  referred  to  it 
as  "the  catholic  principle  of  republicanism."  In  1819  John 
Marshall  summarized  the  words  of  innumerable  Hamil- 
tonians  and  Jeffersonians  when,  in  McCulloch  v.  Mary- 
land, he  declared: 

It  has  been  said  that  the  people  had  already  sur- 
rendered all  their  powers  to  the  State  Sovereignties, 
and  had  nothing  more  to  give.  But  surely,  the  question 
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whether  they  may  resume  and  modify  the  powers 
granted  to  government,  does  not  remain  to  be  settled 
in  this  country. 

Yet  even  during  this  first  half-century  of  the  republic,  a 
disposition  was  manifested  in  a  number  of  quarters  to  com- 
bine lip-service  to  the  principle  of  constituent  power  with 
a  type  of  argument  which  would  render  the  principle  to 
all  intents  and  purposes  inoperative.  As  early  as  the  1790's 
James  Wilson  had  been  made  aware  of  this  tendency.  Ac- 
cording to  Wilson,  in  one  of  his  lectures  at  the  University 
of  Philadelphia,  the  constituent  power  "is  so  obvious,  that 
few  will  be  found  disposed,  in  direct  terms,  to  refuse  their 
assent  to  its  truth." 

Has  it  been  denied  [he  continues]  that  those,  who 
have  a  right  to  make,  have  a  right  to  alter  what  they 
have  made?  In  England  it  has  been  denied.  ...  In 
America,  indeed,  the  doctrine  which  I  have  taken 
some  pains  to  prove  and  illustrate,  has  not  been  de- 
nied, in  words;  yet  unwearied  attempts  have,  on  more 
occasions  than  one,  been  made  to  elude  its  operation, 
and  to  destroy  its  force. 

At  the  same  time  that  the  authors  of  The  Federalist  were 
paying  lip-service  to  "the  fundamental  principle  of  repub- 
lican government"  and  to  "the  precious  and  transcendent 
riglit  of  the  people  'to  alter  or  abolish  their  governments,'  " 
they  were  warning  their  readers  that  it  was  all  "too  ticklish 
a  business,"  when  the  people  felt  called  on  to  exercise  its 
sovereign  prerogatives  and  powers.  It  is  far  safer,  argued 
Madison  and  Hamilton,  to  entrust  matters  of  crucial  dis- 
cretion to  the  good  judgment  of  the  people's  rulers  than  to 
the  passions  of  an  excited  and  aroused  people.  In  essen- 


36  SOVEREIGNTY 

tially  the  same  spirit,  though  in  a  somewhat  more  euphe- 
mistic vein,  John  Marshall,  while  taking  it  for  granted  that 
under  the  American  system  of  government  the  sovereign 
people  may  resume  and  modify  the  powers  of  government 
at  will,  was  careful  to  point  out  that  such  action  entails  a 
most  strenuous  type  of  exertion  and  that  the  occasions  for 
resorting  to  it  should  be  reduced  to  an  absolute  minimum. 

But  it  was  not  until  the  generation  of  Madison  and  Mar- 
shall had  passed  from  the  political  stage  that  we  find  men 
disposed  "in  direct  terms  to  refuse  their  assent"  to  the 
truth  which  had  seemed  so  obvious  to  Mr.  Justice  Wilson 
in  the  1790's.  It  is  not  until  we  come  to  the  generation  of 
Daniel  Webster  and  Roger  B.  Taney  that  accredited 
expounders  of  American  sovereignty  openly  repudiated 
the  basic  assumptions  of  the  principle  of  constituent 
power.  It  is  not  until  we  analyze  Counsel  Webster's  argu- 
ments before  the  Supreme  Court  during  the  1 840's  and  the 
opinions  of  Justice  Taney's  Court  during  the  1850's  that 
we  begin  to  realize  how  far  the  fundamental  principles  of 
republican  government  have  veered  from  the  essentials 
of  Rousseau's  popular  sovereignty  in  the  direction  of 
Hobbes's  governmental  sovereignty. 

This  profound  reorientation  of  the  American  doctrine 
of  sovereignty  can  be  measured  by  contrasting  certain  of 
Webster's  basic  assumptions  with  certain  of  the  basic 
assumptions  of  Mr.  Justice  Wilson  and  his  contempo- 
raries. To  Webster  the  contention  that  a  majority  of  the 
people  in  a  given  area  can  take  it  upon  themselves  to 
"alter,  reform,  or  abolish"  the  existing  form  of  govern- 
ment and  set  up  a  new  form  of  government,  smacked  of 
"revolution."  "The  Constitution,"  he  concludes,  "does 
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not  proceed  on  the  ground  of  revolution;  it  does  not 
proceed  on  any  right  of  revolution." 

The  significance  of  Webster's  dictum  becomes  clearer 
when  we  set  it  alongside  two  dicta  of  Mr.  Justice  Wilson  a 
half-century  earlier.  "A  revolution  principle,"  declared 
Professor  Wilson  in  one  of  his  lectures  at  the  University 
of  Philadelphia, 

certainly  is,  and  certainly  should  be  taught  as  a  prin- 
ciple of  the  Constitution  of  the  United  States,  and  of 
every  State  in  the  Union.  This  revolution  principle 
that  the  sovereign  power  residing  in  the  people,  they 
may  change  their  constitution  and  government  when- 
ever they  please,  is  not  a  principle  of  discord,  rancor 
or  war;  it  is  a  principle  of  melioration,  contentment, 
and  peace. 

Further  along  in  his  lectures  Wilson  resumed  the  sub- 
ject: 

In  many  parts  of  the  World,  indeed,  the  idea  of 
revolutions  in  government,  is,  by  a  mournful  and 
indissoluble  association,  connected  with  the  idea  of 
war,  and  of  all  the  calamities  attendant  on  wars.  But 
joyful  experience  teaches  us,  in  the  United  States,  to 
view  them  in  a  very  different  and  much  more  agree- 
able light— to  consider  them  only  as  progressive  steps 
in  improving  the  knowledge  of  government,  and  in- 
creasing the  happiness  of  society  and  mankind. 

Addressing  his  law  students  in  the  1790's,  Wilson  stated 
his  belief  that 

A  proper  regard  to  the  original  and  inherent  and 
continued  power  of  the  society  to  change  its  consti- 
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tution,  will  prevent  mistakes  and  mischiefs  of  very 
different  kinds.  It  will  prevent  giddy  inconstancy: 
it  will  prevent  unthinking  rashness:  it  will  prevent 
unmanly  languor. 


Addressing  the  "learned  justices"  of  the  Supreme  Court 
fifty  years  later,  Webster  took  a  diametrically  opposite 
position.  According  to  what  Webster  designates  as  "the 
great  American  principle,"  "the  constitution  of  govern- 
ment should  be  cautiously  and  prudently  interfered  with." 
So  cautiously  and  prudently,  in  fact,  that  the  power  to 
initiate  basic  constitutional  changes  must  of  necessity  re- 
side not  in  the  hands  of  the  sovereign  people,  but  in  the 
hands  of  the  representatives  of  the  people,  duly  elected 
according  to  formally  established  procedures  and  con- 
ventions. For 

the  Constitution  goes  on  the  idea,  that,  within  and 
under  the  Constitution,  no  new  form  of  government 
can  be  established  without  the  authority  of  the  exist- 
ing government.  Unless  [there]  be  some  authentic 
way  of  ascertaining  the  will  of  the  people  ...  all  is 
anarchy  .  .  .  and  all  constitutions  and  all  legislative 
rights  are  prostrated  and  disregarded. 

"The  great  American  principle"  which  Webster  laid 
down  so  categorically  in  his  Luther  v.  Borden  brief  in 
1848  was  quickly  transformed  into  official  constitutional 
dogma.  Time  after  time  during  the  century  which  sep- 
arates us  from  Luther  v.  Borden  the  Supreme  Court, 
unable  to  find  earlier  authority,  referred  to  Webster's 
"argument  in  that  case"  as  "a  masterly  statement  of  the 
American  system  of  government   .  .  ." 
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as  recognizing  that  the  people  are  the  source  of  all 
political  power,  but  that  as  the  exercise  of  govern- 
mental powers  by  the  people  themselves  is  imprac- 
ticable, they  must  be  exercised  by  representatives  of 
the  people  .  .  .  that  our  liberty  is  the  liberty  secured 
by  the  regular  action  of  political  power,  taking  place 
in  accordance  with  legal  and  authentic  modes;  and 
that  the  Constitution  and  the  laws  do  not  proceed  on 
the  ground  of  revolution  or  any  right  of  revolution, 
but  on  the  idea  of  results  achieved  by  orderly  action 
under  authority  of  existing  arrangements  [italics 
E.  M.] ,  proceedings  outside  of  which  are  not  contem- 
plated by  our  institutions. 

In  1855  a  majority  of  the  Supreme  Court  gave  official 
sanction  to  Webster's  interpretation  of  the  principle  of 
sovereignty.  "It  is  not  only  over  the  departments  of  the 
government,"  declares  Chief  Justice  Taney's  Court  in 
Dodge  v.  Woolsey,  "that  the  Constitution  is  supreme  .  .  . 
it  is  supreme  over  the  people  of  the  United  States,  aggre- 
gately and  in  their  separate  sovereignties,  because  they 
have  excluded  themselves  from  any  direct  or  immediate 
agency  in  making  amendments,  and  have  directed  that 
amendments  should  be  made  representatively  for  them." 

Within  a  few  decades  this  version  of  governmental  sov- 
ereignty had  become  so  widely  accepted  that  a  new  gen- 
eration of  legal  scholars,  headed  by  jurists  like  Judge 
Cooley  and  Judge  Jameson,  were  able  to  incorporate  it 
without  elaboration  into  the  textbooks  of  American  con- 
stitutional government.  "The  voice  of  the  people,"  writes 
Cooley  in  his  Constitutional  Limitations, 

acting  in  their  sovereign  capacity,  can  be  of  legal  force 
only  when  expressed  at  the  times  and  under  the  con- 
ditions which  they  themselves  have  prescribed  and 
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pointed  out  by  the  constitution  .  .  .  and  if  by  any 
portion  of  the  people,  however  large,  an  attempt 
should  be  made  to  interfere  with  the  regular  agencies 
of  government,  at  any  other  time  or  in  any  other 
mode,  than  as  allowed  by  existing  law,  either  consti- 
tutional or  statutory,  it  would  be  revolutionary  in 
character. 

A  few  years  ago  there  appeared  a  biography  of  Roger 
B.  Taney  in  which  the  author  saw  fit  to  compare  Taney's 
conception  of  popular  sovereignty  with  that  of  Rousseau. 
Taney,  he  repeats  several  times,  was  the  nearest  equivalent 
we  have  had  of  the  great  French  "democrat."  The  fact  that 
such  a  comparison  can  be  seriously  advanced,  and  accepted, 
is  a  measure  of  the  extent  to  which  we  have  lost  sight  of 
what  popular  sovereignty  really  meant  to  Rousseau  and 
to  the  first  generation  of  American  constitutionalists,  who 
accepted  the  principle  of  constituent  power  as  "the  funda- 
mental principle  of  republican  government." 

For  the  closer  we  examine  the  pronouncements  of  Chief 
Justice  Taney,  and  of  Webster  and  Jameson  and  Cooley, 
the  more  obvious  it  becomes  that  they  have  stepped  com- 
pletely outside  Rousseau's  system  of  logic  in  the  direction 
of  Rousseau's  logical  opposite,  Thomas  Hobbes.  When 
the  Websters  and  the  Taneys  and  the  Cooleys  declare  that, 
through  the  particular  provisions  of  the  constitutional 
charter  of  1787,  the  majority  has  excluded  itself  from  the 
exercise  of  certain  types  of  power  in  the  future,  they  are 
denying  the  primary  assumption  on  which  Rousseau  con- 
structed his  entire  system  of  thought.  The  juxtaposition 
of  "they"  and  "themselves"  in  such  phrases  as  "they  have 
excluded  themselves"  and  "which  they  themselves  have 
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prescribed  and  pointed  out  by  the  Constitution,"  is  a  re- 
version to  the  very  type  of  majority-rule  argument  which 
Hobbes  had  tried  so  systematically  to  make  plausible,  and 
which  Rousseau  had  tried  so  systematically  to  make  im- 
plausible. For  by  means  of  this  facile  juxtaposition  Web- 
ster and  Taney  and  Cooley  are  seeking,  in  the  manner  of 
Hobbes,  to  identify  the  "themselves"  of  the  1840's  and 
i85o's,  who  are  excluded  from  the  prerogatives  of  sov- 
ereignty, with  the  "they"  of  the  1780's,  who  exercised  their 
full  constituent  power  in  drawing  up  a  new  constitution. 
More  specifically,  and  still  in  the  manner  of  Hobbes,  they 
assume  that,  by  grace  of  the  principles  of  sovereignty  and 
majority  rule,  the  majorities  of  1788  were  authorized  to 
transfer  such  an  amount  of  sovereign  power  to  the  newly 
constituted  government  that  thereafter  authorization  for 
further  change  must  depend  on  the  discretion  of  the  exist- 
ing government.  In  flat  defiance  of  Rousseau  they  are  say- 
ing that  the  majorities  of  1788  were  justified  in  using  the 
device  of  majority  rule  to  destroy  the  principle  of  majority 
rule,  which  logically  should  guarantee  the  majority  of 
1840  or  of  1940  exactly  the  same  prerogatives  as  to  the 
majority  of  1788.  Thanks  to  the  "American  Rousseau," 
the  sovereign  people  of  1788  was  officially  invested  with 
artificial  eternity,  and  the  way  was  cleared  for  the  sub- 
stitution of  "the  great  American  principle"  of  governmen- 
tal sovereignty  for  the  older  "fundamental  principle"  of 
popular  sovereignty. 

To  appreciate  more  clearly  what  is  involved  in  this  iden- 
tification of  the  "themselves"  of  the  nineteenth  and 
twentieth  centuries  with  the  sovereign  "they"  of  the 
eighteenth  century,  we  can  proceed  to  consider  the  differ- 
ence between  the  amending  power  and  what  we  are  by 
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now  familiar  with  as  the  constituent  power.  In  the  words 
of  the  Taney  Court,  "they  have  excluded  themselves  from 
any  direct  or  immediate  agency  in  making  amendments, 
and  have  directed  that  amendments  should  be  made  repre- 
sentatively for  them."  Which,  in  Taney's  terms,  means  that 
if  a  very  small  fraction  of  the  governing  bodies  in  the  Fed- 
eral and  State  areas  are  opposed  to  altering  the  existing 
framework  and  procedures  of  government,  there  are  no 
legal  steps  which  the  sovereign  people  can  take  to  remedy 
the  impasse  except  to  utilize  the  existing  modes  of  elec- 
tion. Until  the  will  of  the  people  has  adapted  itself  to  the 
manifold  intricacies  and  involvements  of  the  prescribed 
amendment  procedure,  the  provisions  of  the  Constitution 
are  "supreme  over  the  people  of  the  United  States,  aggre- 
gately and  in  their  separate  sovereignties."  And  since,  as 
we  have  had  occasion  to  observe  repeatedly  in  the  course  of 
our  national  history,  these  minority-controlled  procedures 
have  proved  themselves  virtually  insurmountable  hurdles, 
the   older   assumption   that    the   sovereign    people   are 
supreme  over  the  Constitution  has  died  a  lingering  death. 
One  of  the  few  scholars  of  the  present  day  who  have 
kept    alive    the   idea   of   the   basic    difference    between 
amending  power  and  constituent  power  has  summed  up 
what  was  frequently  stated  during  the  first  half-century 
of  the  republic.  "No  matter,"  observes  Professor  C.  J. 
Friedrich  of  Harvard  University  in  his  Constitutional  Gov- 
ernment and  Politics,  "how  elaborate  the  provisions  for  an 
amending  power  may  be,  they  must  never,  from  a  political 
viewpoint,  be  assumed  to  have  superseded  the  constituent 
power."  A  century  earlier  two  of  Professor  Friedrich's 
predecessors  in  the  field  of  constitutional  government 
had  emphasized  the  same  point.  "At  any  time,"  according 


SOVEREIGNTY  43 

to  William  Rawle,  the  sovereign  people  may  "alter  or 
abolish  the  constitution  they  have  formed.  ...  If  a  par- 
ticular mode  of  effecting  such  alterations  has  been  agreed 
on,  it  is  most  convenient  to  adhere  to  it,  but  it  is  not  exclu- 
sively binding."  Even  more  emphatically  Joseph  Story, 
who,  both  on  John  Marshall's  bench  and  in  the  Harvard 
classroom,  was  acknowledged  as  the  outstanding  legal 
mind  of  his  generation,  recognized  the  authority  of  the 
people  over  constitutions.  "The  majority,"  writes  Story  in 
his  widely  influential  Commentaries  on  the  Constitution 
of  the  United  States, 

has  at  all  times  the  right  to  govern  the  minority.  And, 
if  more  than  a  plurality  is  in  any  case  required,  to 
amend  or  change  the  actual  constitution  of  the  society, 
it  is  a  matter  of  political  choice  with  the  majority  for 
the  time  being,  and  not  of  right  on  the  part  of  the  I 
minority. 

Having  now  analyzed  the  basically  significant  distinc- 
tion between  the  Hobbesian  and  the  Rousseauistic  doc- 
trines of  sovereignty,  having  considered  the  relevance  of 
this  distinction  to  current  theories  of  totalitarian  dictator- 
ship, and  having  discovered  that  our  own  constitutional 
theory  has  at  different  stages  incorporated  elements  of 
both  Hobbes  and  Rousseau,  we  are  better  prepared  to 
examine  the  relationship  between  democracy  and  sover- 
eignty in  more  recent  times. 

Around  the  turn  of  the  century  the  most  learned  of  Yale 
scholars,  Professor  William  Graham  Sumner,  defined 
democracy  as  "a  theory  about  sovereignty,  or  who  ought  to 
rule.  Its  first  dogma  is  that  all  men  are  equal.  Its  second 
dogma  is  that  power  and  rule  belong  of  right  to  a  majority 
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of  the  equal  and  undifferentiated  units."  If  we  accept  Pro- 
fessor Sumner's  interpretation  of  democracy  and  are  re- 
solved to  advance  the  cause  of  democracy  in  the  present 
hour  of  crisis,  we  find  ourselves  driven  to  the  Rousseauistic 
version  of  sovereignty  and  to  the  time-honored  theories  of 
constituent  power  imbedded  in  our  earliest  written  con- 
stitution and  in  the  lectures  of  Mr.  Justice  Wilson  and  of 
Mr.  Justice  Story.  If  in  our  democracy  sovereign  "power 
and  rule  belong  of  right  to  a  majority  of  the  equal  and 
undifferentiated  units"  of  citizenship,  then  it  follows 
that  a  majority  of  the  American  people,  living  at  the 
present  time,  "hath,"  to  use  the  idiom  of  our  earliest 
constitution-makers,  "an  indubitable,  unalienable,  and  in- 
defeasible right  to  reform,  alter,  or  abolish  ...  in  such 
manner  as  shall  be  judged  most  conducive  to  the  public 
weal,"  existing  constitutional  arrangements,  insofar  as 
these  arrangements  "shall  be  found  inadequate  or  con- 
trary" to  the  purposes  of  the  majority. 

Much  more  recently  another  distinguished  Yale  scholar, 
Professor  Max  Lerner,  has  identified  democracy  with  "the 
power  and  rule"  of  the  majority  and,  in  striking  contrast  to 
Professor  Sumner,  has  placed  himself  in  the  vanguard  of 
the  forces  making  for  such  a  democracy.  Being  so  con- 
vinced that  "if  you  mean  democracy"  you  mean  majority 
rule,  Professor  Lerner  denies  any  revolutionary  change 
would  be  involved  in  transforming  our  constitutional  sys- 
tem into  a  majority-rule  instrumentality.  In  his  plea  for  a 
militant  democracy  he  assures  us  that  "a  revolution  in  the 
sense  of  a  shift  of  power  through  majority  procedures— 
which  may  mean,  in  effect,  the  liberation  of  the  majority 
from  its  fetters  and  a  shift  of  the  actual  power  from  minor- 
ity to  majority  groups— such  a  revolution  is  in  political 


SOVEREIGNTY  45 

terms  no  revolution  at  all,  whatever  it  may  be  in  social 
terms."  In  many  ways  Professor  Lerner  shares  the  general 
opinion  of  Professor  James  Wilson  as  to  the  right  of  the 
majority  to  take  "progressive  steps  in  improving  the  knowl- 
edge of  government,  and  in  increasing  the  happiness  of 
society  and  mankind,"  but  he  is  still  too  close  to  Webster 
and  Taney  to  follow  Wilson  in  his  ready  acceptance  of 
these  steps  as  revolutions.  Writing  in  an  age  when,  to  use 
Wilson's  words,  "the  idea  of  revolutions  in  government" 
has  once  again  become,  "by  a  mournful  and  indissoluble 
association,  connected  with  the  idea  of  war,  and  of  all  the 
calamities  attendant  on  wars,"  the  spokesman  of  militant 
majority-rule  democracy  finds  himself  in  the  somewhat 
strained  position  of  repudiating  revolutionary  intent. 

The  difficulty  of  such  a  logical  position,  whether  it  be 
maintained  by  Professor  Lerner  or  by  other  present- 
day  spokesmen  of  militant  majority-rule  democracy,  be- 
comes obvious  when  we  confront  their  formulas  with  the 
formulas  of  those  who  identify  democracy  with  the  con- 
tinued preservation  of  existing  constitutional  procedures 
and  agencies.  In  what  would  seem  to  be  designed  as  an 
almost  direct  rebuttal  to  Professor  Lerner,  Miss  Dorothy 
Thompson,  echoing  Webster  and  Taney,  insists  on  calling 
a  spade  a  spade: 

The  people  have  all  the  power  in  the  last  analysis.  l 
They  may  alter  or  abolish  the  Constitution.  They  may 
decide  that  a  document  drawn  up  in  the  Eighteenth 
Century  is  inadequate  to  the  necessities  of  the 
Twentieth.  They  have  the  right— a  right  inherent  to 
make  a  revolution.  For  all  government  derives  its 
power  from  the  consent  of  the  governed.  But  we  must  , 
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be  warned  against  an  argument  which  tells  us  that  to 
substitute  the  will  of  the  majority  for  the  will  of  the 
people  is  not  a  revolution  at  all.  The  substitution  of 
unchecked  majority  rule  for  constitutional  govern- 
ment means  radical  change  in  our  governmental  sys- 
tem, and  in  our  governmental  theory. 

If,  as  Professor  Lerner  prophesies,  the  controversy  over 
the  right  of  the  majority  to  translate  its  power  and  will  into 
effective  action  is  to  be  the  dominant  political  issue  of  our 
generation,  then  there  is  little  doubt  that  those  who  defend 
this  right,  systematically  and  uncompromisingly,  will  be 
repeatedly  taxed  with  harboring  revolutionary  designs 
against  the  essentials  of  the  American  constitutional  tradi- 
tion. Our  host  of  Dorothy  Thompsons  are  not  likely  to  be 
appeased  by  disclaimers  such  as  those  of  Professor  Lerner; 
nor  by  citations  from  our  early  constitutional  scientists, 
who  in  the  manner  of  Rousseau  sought  to  close  the  door 
forever  to  the  Hobbesian  doctrine  that  unauthorized  inter- 
ference with  the  existing  government  is*  ipso  facto,  sub- 
versive. Every  allusion  to  "the  constituent  power"  of 
John  Quincy  Adams,  or  to  James  Wilson's  "original  and 
inherent  and  continued  power  of  the  society  to  change  its 
constitution,"  or  to  George  Mason's  "indubitable,  un- 
alienable, indefeasible  right"  of  the  majority  of  the  people 
"to  alter,  reform,  or  abolish"  an  inadequate  or  anti-social 
government,  will  be  countered  with  an  equally  vehement 
dictum  from  the  Websters  or  the  Taneys  or  the  Cooleys, 
who  during  the  past  hundred  years  have  institutionalized 
the  primary  Hobbesian  dogma  that  there  shall  be  no  sedi- 
tious or  subversive  activity  against  the  existing  framework 
of  government. 


SOVEREIGNTY  47 

For  what  we  are  confronted  with,  once  we  examine  our 
constitutional  traditions  at  all  closely,  is,  on  the  one  hand, 
a  theory  of  popular  sovereignty  which  renders  the  existing 
agencies  and  techniques  of  government  subordinate  to  the 
will  of  a  group  outside  the  government,  and,  on  the  other 
hand,  a  theory  of  governmental  sovereignty  which  renders 
all  groups  in  the  community  subordinate  to  governmental 
devices  and  arrangements,  predetermined  generations  ago. 
On  the  one  hand  James  Madison  can  declare:  "The 
authority  of  constitutions  over  governments,  and  of  the 
sovereignty  of  the  people  over  constitutions,  are  truths 
which  are  at  all  times  necessary  to  be  kept  in  mind."  On 
the  other  hand  the  Senate  Judiciary  Committee  in  1937, 
with  Taney's  and  Webster's  "they  themselves"  in  mind, 
can  declare:  "But,  if  you  say  the  process  of  reform  by 
amendment  is  difficult  and  uncertain,  the  answer  is,  the 
people  made  it  so  when  they  framed  the  Constitution."  On 
the  one  hand  we  have  a  flexible  system  designed  to  afford 
expression  at  all  times  to  the  principle  of  majority  rule, 
and  on  the  other  a  rigid  system  designed  to  place  as  many 
obstacles  as  possible  on  the  operation  of  the  principle  of 
majority  rule.  On  the  one  hand  we  invoke  the  will  of  the 
majority,  and  on  the  other  hand  we  jealously  guard  the 
rights  of  the  minority. 

And  the  most  that  the  majority-rule  democrats  can  say, 
by  way  of  self-defense  against  the  outcries  from  the  minor- 
ity-rule democrats,  is  that  we  have  as  valid  an  appeal  as  you 
to  basic  American  doctrines  of  sovereignty.  Whereas  your 
interpretation  of  the  nature  of  American  sovereignty  is 
substantiated  by  the  outstanding  political  writings  of  the 
last  hundred  years,  our  position  is  substantiated  by  the 
outstanding  political  writings  of  the  generation  which 
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framed  the  Constitution  and  gave  it  life  and  blood  during 
the  first  half -century  of  our  national  history.  Whereas,  in 
the  company  of  the  Websters,  the  Taneys,  and  the  Cooleys, 
you  invoke  "the  great  American  principle"  of  the  i84o's 
and  1850's,  we  can  only  retort  with  the  words  of  John 
Quincy  Adams,  as  he  spoke  in  celebration  of  the  fiftieth 
anniversary  of  our  national  government:  "The  Declara- 
tion says  it  is  not  in  me.  The  Constitution  says  it  is  not  in 
me." 
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"And  this,  according  to  Mr.  Locke,  is  the  true  sense  of  the  original 
compact,  by  which  every  individual  has  surrendered  to  the  major- 
ity of  the  society  the  right  permanently  to  control,  and  direct  the 
operations  of  government  therein." 

JOSEPH  STORY 

"Nor  let  any  one  say  that  mischief  can  arise  from  hence  as  often 
as  it  shall  please  a  busy  head  or  turbulent  spirit  to  desire  the 
alteration  of  the  government.  .  .  .  For  till  the  mischief  be  grown 
general,  and  the  ill  designs  of  the  rulers  become  visible,  or  their 
attempts  sensible  to  the  greater  part,  the  people,  who  are  more 
disposed  to  suffer  than  right  themselves  by  resistance,  are  not  apt 
to  stir." 

JOHN  LOCKE 

"But  as  unanimity  is  impossible,  and  common  consent  means  the 
vote  of  the  majority,  it  is  self-evident  that  the  few  are  at  the  mercy 
of  the  many." 

JOHN  ADAMS 

"The  Constitution  itself  had  been  extorted  from  the  grinding 
necessity  of  a  reluctant  nation.  ...  A  stubborn  unyielding  resist- 
ance against  its  adoption  had  manifested  itself  in  some  of  the 
most  powerful  States  in  the  Union,  and  when  overpowered  by 
small  majorities  in  their  conventions  had  struggled.  ...  A  sullen, 
embittered,  exasperated  spirit  was  boiling  in  the  bosoms  of  the 
defeated." 

JOHN  QUINCY  ADAMS 

"In  a  democratic  constitutional  state,  the  legally  and  morally  bind- 
ing rule  is  not  the  will  of  the  majority  of  the  people  in  any  way 
that  suits  their  whims,  but  the  will  of  the  majority  expressed  in 
the  way  provided  by  the  Constitution,  and  in  no  other." 

HERMANN  VON  HOLST 
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So  far  we  have  discovered  with  the  help  of  Hobbes  and 
Rousseau  two  significantly  different  theories  of  sover- 
eignty, both  of  which  have  found  vigorous  expression  by 
American  political  scientists  and  statesmen.  On  the  one 
hand  a  theory  of  sovereignty  which  subordinates  the  gov- 
ernment to  the  political  community  as  speaking  through 
the  living  majority;  and  on  the  other  hand  a  theory  of 
sovereignty  which  subordinates  the  political  community 
to  the  government,  as  speaking  through  one  or  another  of 
its  organs  of  government  in  the  name  of  an  ancestor  major- 
ity. So  far  we  have  been  dealing  in  almost  mathematical 
terms  with  certain  universal  relationships  between  some- 
thing called  government,  something  called  political  com- 
munity, and  something  called  sovereign  majority. 

We  have  not  yet  considered  in  any  detail  the  structure 
of  this  government  which  was  constituted  in  1 787,  nor  the 
way  in  which  this  government  has  operated  over  the  course 
of  the  last  century  and  a  half.  We  have  been  so  preoccupied 
with  the  question  of  the  rights  of  the  majority  to  "alter,  re- 
form, and  abolish"  government,  that  we  have  had  nothing 
to  say  as  yet  about  the  role  of  the  majority  in  the  conduct  of 
the  government  in  the  interval  between  the  constituted 
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and  the  reconstituted  government.  Concerned  exclu- 
sively with  the  people  on  the  primary  constituent  level, 
where  they  remake  the  form  of  government,  we  have 
ignored  the  people  on  the  secondary,  electoral  level,  where 
|  they  simply  remake  the  personnel  of  government  and 
leave  the  forms  unchanged. 

But  until  we  do  consider  in  equally  systematic  fashion 
the  actual  workings  of  this  government  of  1787,  we  shall 
have  no  basis  for  reaching  a  conclusion  as  to  whether 
American  democracy  has  operated  in  the  interests  of  the 
majority  or  in  the  interests  of  the  minority.  Until  we  dis- 
cover where  the  real  power  lies  within  the  government,  we 
have  no  way  of  determining  whether  the  majority  has  the 
power  under  such  a  set-up  to  translate  its  will  into  effec- 
tive political  action. 

In  proceeding  from  the  constituent  level  to  the  electoral 
level  of  popular  action,  we  shall  rely  in  large  part  on  the 
political  scientist  who  more  than  any  other  was  responsible 
for  expounding  and  popularizing  the  basic  working  as- 
sumptions of  the  American  system  of  government  as  it  has 
operated  since  1787.  We  have  been  made  so  familiar  with 
Alexander  Hamilton's  passing  remark  about  the  people 
as  a  great  beast  that  we  have  tended  to  lose  sight  of  his 
deeper  and  more  enduring  contributions  to  the  philosophy 
of  American  government.  As  in  the  case  of  Machiavelli,  his 
profound  understanding  of  the  past  and  of  the  future  has 
tended  to  be  overshadowed  by  stray  sensational  statements 
which  have  been  perpetuated  in  vulgar  form. 

As  Hamilton  in  the  fall  of  1787  sat  down  to  evaluate 
what  had  been  done  the  preceding  summer  at  the  Phila- 
delphia Convention  and  to  ponder  ways  and  means  of  ex- 
plaining to  the  people  why  it  had  been  done,  two  names 
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must  have  been  uppermost  in  his  mind:  the  name  of  John 
Locke  and  the  name  of  John  Adams. 

If  Hamilton  was  to  succeed  in  the  first  of  the  great  tasks 
that  had  been  assigned  him,  he  must  persuade  the  represen- 
tatives of  a  majority  of  his  fellow-citizens  in  the  State  of 
New  York  that  they  had  the  right  to  adopt  the  "New  Con- 
stitution" as  drawn  up  at  Philadelphia.  To  prove  that  they 
had  this  right,  he  must  further  prove  that  the  majority  in 
New  York  State  and  in  other  States  had  the  right  to  over- 
throw the  existing  constitutional  system,  which  had  been 
drawn  up  in  1781  under  the  title  of  the  Articles  of  Con- 
federation. This  constitution  had  taken  special  pains  to 
insist  that  it  was  to  exist  down  through  the  ages,  and  that  it 
could  not  be  altered,  reformed,  or  abolished  except  by  the 
unanimous  consent  of  all  of  the  States.  Furthermore  he 
must  prove  that  the  representatives  of  a  majority  of  the 
citizens  in  New  York  State  had  the  right  to  alter  the  sub- 
stance of  the  New  York  State  Constitution  by  transferring 
a  number  of  State  powers  to  the  new  Federal  government, 
in  spite  of  the  explicit  provision  in  the  New  York  State 
Constitution  that  alteration  must  be  made  by  an  involved 
process  of  amendment  in  which  the  majority  played  no 
controlling  part. 

As  Hamilton  contemplated  this  task  of  proving  that  a 
majority  has  a  primordial  right  which  transcends  the  black 
and  white  provisions  of  existing  constitutions,  his  mind 
must  have  been  inevitably  drawn  to  the  English  constitu- 
tionalist who  during  the  preceding  half-century  had  en- 
joyed such  a  tremendous  vogue  on  this  side  of  the  Atlantic 
—to  the  "wise  and  immortal  Locke,"  whose  Second 
Treatise  of  Government,  had  been  the  vade  mecum  of  a 
generation  of  American  patriots. 
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For  in  his  meandering,  sometimes  confused  understate- 
ments, without  ever  once  using  the  word  sovereignty,  the 
author  of  The  Second  Treatise  had  propounded  a  theory  of 
constitutionalism  which  contained  in  embryonic  form  the 
essentials  of  Rousseau's  Social  Contract.  Using  the  term 
"the  legislative,"  where  Rousseau  used  the  term  "the 
prince,"  to  designate  government  in  general,  Locke  denied 
almost  as  unmistakably  as  Rousseau  the  Hobbesian  as- 
sumptions that  rulers  could  be  relied  on  to  govern  in  the 
interests  of  "the  commonwealth,"  and  that  there  was  some- 
thing sacrosanct  about  existing  governments  and  constitu- 
tions. Whereas  Hobbes  believed  that  those  who  became 
governors  undergo  some  mysterious  process  of  purifica- 
tion, Locke,  anticipating  Rousseau,  unmistakably  implied 
that  on  the  contrary  government,  whatever  its  form,  tends 
to  operate  in  an  anti-social  direction— tends  to  develop 
what  Rousseau  called  a  "corporate  will"  of  its  own.  And, 
like  Rousseau,  he  insisted  that  this  inherently  evil  tend- 
ency of  government  can  be  corrected  only  by  the  applica- 
tion, when  necessary,  of  extreme  constitutional  restraints- 
restraints  imposed  on  government  by  some  will  in  the 
society  totally  distinct  and  apart  from  the  existing  agencies 
of  "the  legislative."  This  constitutional  will  Locke  dis- 
covered in  the  numerical  majority  of  citizens  composing 
"the  commonwealth"  at  any  given  stage  of  its  history. 
Basing  his  reasoning  on  the  primary  proposition  that  "the 
consent  of  any  number  of  freemen  capable  of  majority 
...  is  that,  and  that  only  which  did  or  could  give  begin- 
ning to  any  lawful  government  in  the  world,"  he  arrives 
at  the  conclusion  that  the  majority  is  authorized  not  only 
to  constitute  "the  legislative"  in  the  first  instance,  but  also, 
so  often  as  the  existing  legislative  gives  evidence  of  work- 
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ing  against  the  general  interests  of  the  commonwealth,  to 
constitute  a  new  legislative,  which  may  differ  in  both  per- 
sonnel and  form. 

Thus  it  was  that  Alexander  Hamilton,  as  he  sat  down 
in  the  fall  of  1787  to  block  out  the  line  of  argument  for 
The  Federalist,  had  at  his  disposal  a  very  popular  hand- 
book of  constitutionalism  dedicated  to  the  proposition 
that  forms  of  government  are  not  nearly  so  sacred  as  the 
will  of  the  majority  of  the  commonwealth.  Because  of 
Locke's  widespread  popularity,  he  could  assume  fairly 
ready  acceptance,  on  the  part  of  his  future  readers,  of  the 
Lockian  truth  expressed  in  the  third  declaration  of  the 
preamble  to  the  Virginia  Constitution  of  1776  that: 

Of  all  the  various  modes  and  forms  of  government, 
that  is  best  which  is  capable  of  producing  the  greatest 
degree  of  happiness  and  safety,  and  is  most  effectually 
secured  against  the  danger  of  maladministration;  and 
that  when  any  government  shall  be  found  inade- 
quate or  contrary  to  these  purposes,  a  majority  of  the 
community  hath  an  indubitable,  unalienable,  and  in- 
defeasible right  to  reform,  alter,  or  abolish  it,  in  such 
manner  as  shall  be  judged  most  conducive  to  the  pub- 
lic weal. 

Picking  up  where  John  Locke  and  George  Mason  had 
left  off,  Hamilton  has  only  to  invoke  what  he  calls  "the 
fundamental  maxim  of  republican  government,"  which 
"requires  that  the  sense  of  the  majority  should  prevail"; 
to  assure  his  readers  that  this  maxim  is  in  accord  with  "the 
plain  suggestions  of  justice  and  common  sense";  to  warn 
against  substituting  "the  pleasure,  caprice,  or  artifices,  of 
an  insignificant,  turbulent,  or  corrupt  junto,  for  the  regu- 


56  CONSTITUTION 

lar  deliberations  of  a  respectable  majority";  and,  by  way 
of  final  justification  for  the  proposed  constitution,  to  ad- 
duce as  "the  fundamental  principle  of  republican  govern- 
ment .  .  .  the  right  of  the  people  to  alter  or  abolish  the 
established  Constitution." 

Thus  from  the  outset  Hamilton  in  sheer  terms  of  logical 
plausibility  was  committed  to  a  theory  of  constitutionalism 
according  to  which  the  inherent  evils  of  government  can 
be  effectively  restrained  only  by  a  respectable  majority  of 
the  people,  as  forming  an  outside  group  totally  distinct 
and  apart  from  the  government  itself.  And  in  a  number  of 
different  connections  he  recognizes  that  this  supremacy  of 
the  respectable  majority  is  the  only  substantial  and  endur- 
ing corrective  to  the  evil  tendencies  of  government.  With 
exceptional  clarity  he  pointed  out  the  anomaly  of  restrain- 
ing the  power  of  the  governmental  agents  by  a  bill  of  par- 
ticular limitations,  when,  as  a  matter  of  fact,  according  to 
the  primary  postulates  of  republican  government,  the 
ruler  agents  are  generally  subordinate  in  every  respect  to 
the  restraining  will  of  the  principals.  His  remarks  on  the 
relationship  between  the  people  and  their  representatives 
in  the  popular  assembly,  known  as  the  House  of  Represen- 
tatives, are  extraordinarily  suggestive,  as  indicating  a  prac- 
tical technique  for  achieving  the  substance  of  Locke's 
efforts  to  establish  effective  majority-rule  restraints  on  the 
government  and  at  the  same  time  for  introducing  the  fac- 
tor of  regular  periodicity  in  the  operation  of  these  re- 
straints, to  which  Locke  was  so  flagrantly  indifferent.  With 
only  a  very  little  elaboration  of  his  remarks  on  the  House 
of  Representatives,  Hamilton  might  have  succeeded  in 
accomplishing  on  the  electoral  level  the  combination  of 
effective  restraint  and  regularized  restraint  which  Rous- 
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seau  managed  to  achieve  on  the  town-meeting  level— the 
combination  of  effectiveness  and  regularity  of  restraint 
which  Professor  Carl  J.  Friedrich  has  identified  as  the 
primary  essential  of  constitutional  government. 

But  as  Hamilton  thought  through  the  matter  of  explain- 
ing to  "the  respectable  majority"  of  New  York  State  and, 
indirectly,  to  the  respectable  majorities  of  the  other  States 
what  had  been  done  the  preceding  summer  at  Philadel- 
phia, it  was  obvious  to  him  that  he  could  not  proceed  too 
far  in  this  direction.  It  was  obvious  that  the  men  who  had 
drawn  up  the  new  framework  of  government  had  their 
eyes  riveted  not  so  much  on  an  English  constitutionalist 
named  John  Locke,  as  on  an  American  constitutionalist 
named  John  Adams. 

The  preceding  year  John  Adams,  profoundly  alarmed 
by  the  uprising  of  a  group  of  desperate  Massachusetts 
debtors  headed  by  Daniel  Shays,  had  taken  pen  in  hand 
and  proceeded  to  compose  a  monumental  Defence  of  the 
Constitutions  of  the  United  States.  During  the  troubled 
year  which  intervened  between  Shays 's  Rebellion  and  the 
gathering  of  the  delegates  at  Philadelphia,  Adams'  De- 
fence of  the  Constitutions  of  the  United  States  had  been 
thumbed  and  rethumbed  by  political  leaders  who  felt  the 
need  of  an  over-all  constitution  dedicated  to  justice  and 
domestic  tranquillity. 

As  Hamilton  was  no  doubt  aware,  Adams'  Defence 
echoed  a  theory  of  constitutionalism  which,  in  nearly  every 
essential  respect,  was  antithetical  to  the  theory  of  constitu- 
tionalism propounded  by  Locke  in  The  Second  Treatise 
of  Government.  Whereas  Locke,  in  his  identification  of 
constitutionalism  with  restraints  imposed  on  governmen- 
tal agents  by  the  majority  of  individuals  within  the  out- 
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side  community,  was  engaged  in  the  laborious  task  of 
breaking  new  ground,  Adams  was  gleaning  in  age-old  con- 
stitutional fields,  stretching  to  the  horizon  of  history. 
Whereas  Locke  limited  himself  to  a  sparse  quotation  here 
and  there  from  his  immediate  predecessors,  Adams  quotes 
interminable  paragraphs  and  pages  from  Herodotus  and 
Thucydides  and  Dionysius  of  Halicarnassus,  and  Polybius 
and  Machiavelli  and  the  host  of  Machiavellians  who  in  the 
more  recent  period  had  passed  along  the  immemorial 
truths  of  mixed  government.  As  Adams  pulls  the  strings, 
Harrington,  and  Sidney,  and  Bolingbroke,  and  Jonathan 
Swift,  Baron  de  Montesquieu,  and  scores  of  minor  puppets 
make  their  appearance,  repeat  the  gestures  of  their  prede- 
cessors, and  resume  their  august  niches  in  the  pantheon  of 
constitutional  philosophy.  One  after  another  of  the  great 
constitutional  scientists  of  the  past  is  called  on  to  repudi- 
ate the  heretical  proposition  that  the  majority  of  individ- 
uals in  the  community  can  be  trusted  to  impose  effective 
constitutional  restraints  on  governmental  agents. 
//  Since  the  dawn  of  Western  time,  when  the  Greek  am- 
bassadors debated  with  the  Persian  ambassadors  as  to  the 
ideal  form  of  government,  it  had  been  taken  for  granted 
that  society  was  composed  not  of  individuals,  but  of  classes. 
From  Herodotus  in  fifth-century  Athens  to  Polybius  in 
second-century  Rome  to  the  Machiavellians  of  post- 
Renaissance  England  and  France,  the  word  had  been 
passed  along  that  the  political  community  is  divided  into 
the  monarchical  class,  the  aristocratic  class,  and  the  demo- 
cratic class;  or  stated  in  different  though  synonymous 
terminology,  into  the  party  of  the  one,  the  party  of  the 
few,  and  the  party  of  the  many  or  hoi  polloi. 

For  two  thousand  years  there  was  virtual  agreement 
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among  the  accredited  authorities  on  politics  that  these 
component  parts  or  parties  of  society  were  mutually  an- 
tagonistic, divided  by  deep-lying  economic  interests. 
Their  actions  were  said  to  be  dictated  by  class  or  partial 
interests,  by  a  complete  indifference  to  the  general  interest. 
If  left  to  its  own  devices,  any  one  of  these  class  parties 
would  proceed  to  erect  a  tyranny  basically  inimical  to  the 
interests  of  its  rival  class  parties.  Unless  the  aristocratic 
party  was  checked  and  balanced  by  the  democratic  and 
monarchical  class  parties,  the  tyranny  of  the  few  would 
inevitably  ensue;  unless  the  monarchical  party  was  checked 
and  balanced  by  the  aristocratic  and  democratic  parties, 
the  result  would  be  the  tyranny  of  the  one;  and  unless  the 
democratic  party  was  checked  and  balanced  by  the  few  and 
the  one,  the  most  oppressive  of  all  types  of  tyranny  would 
develop— the  tyranny  of  the  many  or  hoi  polloi. 

The  question  naturally  arose,  therefore,  as  to  how  class 
tyranny  of  this  kind  could  be  forestalled.  Needless  to  say 
there  was  not  the  same  unanimity  as  regards  remedy  that 
there  was  in  the  diagnosis.  There  are  significant  differences 
between  the  Athenian  constitutionalists,  the  Roman  con- 
stitutionalists, the  Italian  constitutionalists,  the  post-Ren- 
aissance constitutionalists  in  England  and  France.  But  by 
ignoring  the  secondary  differences,  as  for  example  between 
the  Roman  Polybius  and  the  French  Montesquieu,  we  may 
divide  the  school  as  a  whole  into  two  subdivisions.  First  of 
all  there  are  those  who  openly  glorify  the  class  struggle. 
Machiavelli,  for  example,  in  his  Discourses  on  Livy  de- 
clares that  those  who  criticize  the  Roman  constitution  for 
fomenting  strife  between  the  aristocratic  and  democratic 
parties  fail  to  realize  that  it  was  this  very  strife  from  which 
sprang  the  finest  thing  on  earth— the  liberty  of  the  Romans. 
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This  cult  of  partisan  strife  as  the  parent  of  liberty  was 
echoed  in  France  by  the  young  Montesquieu,  who  in  his 
Grandeur  and  Decadence  of  the  Romans  glorified  that 
period  of  the  Roman  republic  when  the  members  of  rival 
parties  were  still  undegenerate  enough  to  stand  up  and 
fight  for  their  class  privileges;  in  England  by  Algernon 
Sidney,  who  in  his  Discourses  on  Government  lamented 
that  growing  love  of  peace  which  heralded  the  decay  of 
Greece  and  Rome.  Even  philosophers  like  David  Hume 
pointed  out  that  the  democratic  party  would  never  achieve 
liberty  unless  it  were  willing  to  struggle  openly  for  its 
rights  as  a  class. 

But  by  and  large,  in  terms  of  this  age-old  tradition  as  a 
whole,  the  Machiavellis,  the  Montesquieus,  and  the 
Sidneys  were  the  exceptions.  To  the  great,  great  majority 
of  these  constitutionalists  the  class  struggle  was  not  the 
source  of  political  good,  but  a  necessary  evil  from  which 
somehow  or  other  an  escape  must  be  found.  This  escape 
practically  all  of  them  found  in  what  was  referred  to 
usually  as  a  mixed  constitution  or  a  mixed  government. 
Under  a  mixed  constitution  the  three  parties,  instead  of 
exhausting  one  another  in  interminable  class  struggle, 
agree  to  discuss  their  differences  around  the  domestic  con- 
ference table.  Each  of  the  three  parties  in  the  society  is 
given  the  opportunity  of  expressing  its  views  through  its 
own  particular  organ  in  the  government.  Since  there  are 
three  classes  in  the  society  there  are  three  organs  in  the 
government:  the  monarchical  organ,  the  aristocratic 
organ,  and  the  democratic  organ.  The  basis  for  compro- 
mising differences  is  the  initial  agreement  that  no  measure 
proposed  by  any  one  of  the  three  classes  could  become  law 
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unless  it  met  with  the  approval  of  the  representatives  of 
the  other  two  classes. 

I  There  was  to  be,  in  other  words,  equality  between  the 
party  of  the  one,  the  party  of  the  few,  and  party  of  the 
many.  Each  party  was  to  have  what  Jonathan  Swift  called 
its  due  "part  of  power."  Or,  stated  in  still  other  terms,  no 
measure  could  become  law  unless  it  were  unanimously 
concurred  in  by  all  the  rival  classes  speaking  through  their 
representative  organs.  Any  one  class  by  withholding  its 
concurrence  enjoyed  what  amounted  to  the  prerogative  of 
veto  or  nullification.  Such  a  constitution,  by  preventing 
the  concentration  of  political  power  into  the  hands  of 
class-conscious  magistrates,  and  by  thus  forestalling  the 
passage  of  class  legislation,  was  a  guarantee  of  liberty  to 
the  citizenry  as  a  whole.  It  was  a  weeding-out  technique. 
Public  interest  was  what  remained  after  class  interest  had 
been  whittled  away  by  the  three-bladed  mechanism  of 
government. 

The  scores  of  constitutional  scientists  who  in  the  seven- 
teenth and  eighteenth  centuries  worshiped  the  "match- 
less British  Constitution"  and  "the  peerless  Roman  consti- 
tution," proceeded  from  these  assumptions  to  the  quite 
logical  conclusion  that  there  was  one  and  only  one  good 
form  of  government— that  is  to  say,  a  government  consti- 
tuted according  to  the  immemorial  triune  formula  of 
monarcho-aristo-democracy.  Constitution  meant  to  them 
something  which  had  been  constituted  properly.  Constitu- 
tional restraints  meant  for  them  this  process  of  checking 
and  balancing  between  organs  of  government,  each  en- 
dowed with  a  negative  over  the  other  two.  This  and  this 
alone  was  the  path  to  constitutionalism. 

//As  the  prospective  author  of  The  Federalist  in  the  fall 
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of  1787  thumbed  the  interminable  quotations  which  John 
Adams  had  amassed  from  the  major  and  minor  prophets  of 
mixed-government  constitutionalism,  he  could  not  have 
been  unaware  how  different  all  this  was  from  the  theory  of 
constitutional  government  propounded  by  John  Locke. 
Whereas  Adams  and  his  illustrious  line  of  predecessors 
assumed  that  there  was  one,  and  only  one,  form  of  good 
government,  Locke  and  his  disciples  maintained  the 
simple  proposition  that  the  only  criterion  of  good  govern- 
ment is  whether  it  is  the  kind  of  government  the  majority 
of  the  political  community  considers  adequate  to  its  pur- 
poses. Whereas  Adams's  theory  of  constitutionalism  was 
based  on  certain  universal  and  absolute  truths  divorced 
from  environmental  peculiarities,  Locke's  theory  of  con- 
stitutionalism was  relativistic,  recognizing  the  ever  pres- 
ent possibility  that  a  majority  under  new  conditions  might 
develop  new  criteria  of  good  and  bad  government. 

Whereas  Locke  assumed  that  the  responsibility  for 
maintaining  effective  constitutional  restraints  on  the  evils 
of  government  devolved  upon  a  majority,  Adams  in  his 
voluminous  echoes  of  pre-Lockian  philosophy  assumed 
that  the  responsibility  for  maintaining  effective  constitu- 
tional restraints  devolved  upon  three  organs  of  govern- 
ment, so  framed  as  to  prevent  the  majority  from  transla- 
ting its  will  into  effective  governmental  action.  Whereas 
Locke  identified  the  will  of  the  majority  with  the  will  of 
the  commonwealth  as  a  whole,  Adams  identified  the  will 
of  the  majority  with  the  will  of  a  self -partial,  ruthless  class 
known  as  hoi  polloi,  which  if  left  to  its  own  selfish  devices 
would  destroy  not  only  the  commonwealth,  but,  more  real- 
istically speaking,  the  private  wealth  of  the  two  rival  classes. 
In  the  one  case  the  most  numerous  section  of  the  people 
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was  the  crossbeam  of  constitutional  government;  in  the 
other  the  most  numerous  section  of  the  people  was  an 
eternal  threat  to  the  entire  edifice  of  constitutional  gov- 
ernment. In  the  one  case  the  principle  of  numbers  was 
indistinguishable  from  the  principle  of  constitutionalism; 
in  the  other,  from  the  principle  of  tyranny. 

Nor  could  Alexander  Hamilton  as  a  self-made  man  and 
member  by  marriage  of  the  wealthy  Schuyler  clan  have 
been  indifferent  to  the  service  which  John  Adams  had  per- 
formed in  presenting  to  the  American  public  at  just  this 
juncture  his  monumental  and  erudite  impeachment  of  the 
principle  of  numbers  as  the  matrix  of  democratic  tyranny. 
The  arriviste  Hamilton  had  an  even  more  deeply  ingrained 
antipathy  to  the  democratic  hoi  polloi  than  Honest  John 
Adams.  He  could  not  have  failed  to  see  that  if  the  principle 
of  numbers,  implicit  in  the  Lockian  theory  of  constitu- 
tionalism, were  erected  into  the  crossbeam  of  the  new 
American  commonwealth,  it  might  eventually  lead,  as 
Adams  and  his  august  predecessors  for  so  many  hundreds 
of  years  had  prophesied  such  a  principle  would  lead,  to  the 
obliteration  of  the  principle  of  private  wealth  embodied 
in  the  aristocratic  few.  Which  is  to  say  that  Hamilton  by 
instinct  and  conditioning  was  even  more  anti-democratic, 
in  the  mixed-government  sense,  than  Adams  was.  And  if 
the  general  situation  had  been  different,  he  might  have 
simply  taken  out  his  scissors  and  paste  and  started  clipping 
from  Adams,  as  Adams  had  clipped  from  the  scrolls  of 
mixed-government  constitutionalism,  in  support  of  the 
proposition  that  at  all  times  and  in  all  ages  the  demos  class 
is  composed  of  lazy,  impudent,  greedy,  undisciplined  ne'er- 
do-wells,  who  if  given  a  chance  would  plunder  the  "natural 
aristocracy." 


64  CONSTITUTION 

But  it  happened  that,  as  chief  publicist  in  charge  of 
popularizing  "the  New  Constitution"  which  had  been 
drawn  up  the  preceding  summer  at  Philadelphia,  Hamil- 
ton was  cast  in  a  role  significantly  different  from  that  of 
Adams.  Adams  could  afford  to  give  expression  to  his  deep 
contempt  for  the  most  numerous  class  of  the  people.  The 
state  constitutions  which  he  was  defending  had  already 
been  signed  and  sealed.  He  had  no  favors  to  ask  of  the  sov- 
ereign people.  Hamilton's  chief  task,  however,  as  prospec- 
tive author  of  The  Federalist  papers  was  to  persuade  the 
representatives  of  the  most  numerous  class  of  the  people  in 
the  State  of  New  York,  and  incidentally  in  other  doubtful 
states,  to  wipe  out  the  existing  constitutional  system  by  an 
exercise  of  their  sovereign  rights  and  constituent  power. 
And  he  was  statecrafty  enough  to  realize  that  if  he  was  to 
make  any  headway  with  this  "respectable  majority,"  he 
could  not  address  it  in  the  same  disrespectful  terms  in 
which  the  John  Adams'  since  the  beginning  of  Western 
time  had  been  addressing  hoi  polloi. 

Adams  was  as  utterly  devoid  of  a  sense  of  historical  time 
as  that  "Garden  of  Eden  ancestor"  of  his  on  whose  name 
he  liked  to  pun.  He  had  lived  through  ten  years  which  to 
most  people  at  the  time  seemed  like  one  of  the  great  epoch- 
making  decades  in  human  history.  Ten  years  earlier  the 
American  people  before  taking  up  the  sword  had  made 
declarations  concerning  the  fundamental  principles  of 
government  such  as  no  people  in  the  history  of  the  world 
had  made  by  way  of  preliminary  self-justification.  In  the 
interim  thirteen  free  and  independent  commonwealths 
had  drawn  up  constitutions  such  as  the  world  had  never 
seen  before.  John  Adams  had  lived  through  ten  years  of 
the  most  intense  revolutionary  feeling  and  revolutionary 
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thinking  about  the  principles  of  popular  sovereignty  and 
majority  rule.  But  the  author  of  The  Defence  remained 
convinced  that,  despite  all  this,  things  do  not  change.  The 
immemorial  truths  of  mixed-government  constitutional- 
ism, to  John  Adams,  were  eternal,  immutable,  transcend- 
ing time  and  space  and  popular  revolutions. 

Unlike  Adams,  Hamilton  was  aware  that  the  world  had 
undergone  a  tremendous  change  in  the  last  ten  years;  or, 
at  any  rate,  that  a  vast  number  of  people  in  America 
thought  it  had.  A  new  spirit  was  abroad  in  many  quarters, 
and  the  people  who  were  being  asked  to  authorize  "the 
New  Constitution"  framed  by  the  unauthorized  delegates 
at  Philadelphia  had  had  this  spirit  drummed  into  them  by 
a  corps  of  shrewd  and  able  publicists.  For  a  generation  the 
outstanding  political  and  religious  leaders  on  this  side  of 
the  Atlantic  had  been  devoting  their  best  eloquence  and 
ink  to  proclaiming  the  glories  of  popular  government  and 
popular  sovereignty.  A  generation  which  had  shed  its  own 
blood  and  that  of  its  kinsmen  and  neighbors  in  defense  of 
the  people's  rights  was  in  no  mood  to  be  told  to  go  ahead  as 
if  nothing  had  happened.  So  in  presenting  the  new  Consti- 
tution to  a  people  who  so  recently  had  been  through  the 
fires  of  civil  war,  the  authors  of  The  Federalist  (or  the  New 
Constitution)  had  to  be  careful  to  strike  a  fresh  note.  It  was 
at  best  gratuitous  to  invoke  the  authority  of  Polybius  and 
Dionysius  of  Halicarnassus  for  men  who  had  listened  to 
the  stirring  periods  of  Tom  Paine  and  Patrick  Henry,  or  to 
refight  the  civil  wars  of  Greece  and  Rome  for  men  who  had 
felt  the  thrill  of  Saratoga  and  Yorktown.  It  was  futile  to 
parade  the  names  of  learned  Greeks  and  Romans  and 
Italians  before  men  who  had  been  taught  to  believe  that 
America  was  something  new  and  different— a  new  society 
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in  which  the  "demos"  people  of  the  Anglo-Roman  consti- 
tutionalists had  been  metamorphosed  into  the  sovereign 
people,  omnipotent  and  omnicompetent. 

So  Hamilton,  being  an  extremely  acute  observer,  real- 
ized that  the  sovereign  majority  in  the  newly  constituted 
American  States  could  not  be  addressed  as  if  it  were  the 
demos  hoi  polloi,  of  Plato  and  Polybius  and  John  Adams. 
And  yet  on  the  other  hand  it  was  obvious  that  the  frame- 
work of  government  which  he  was  expected  to  popularize 
had  been  erected  with  an  eye  to  restraining  the  power  of 
this  demos  in  the  most  approved  mixed-government  man- 
ner. With  an  eye  to  "sifting"  the  will  of  the  popular  ma- 
jority, which  would  find  direct  representation  in  the  House 
of  Representatives,  the  Philadelphia  Convention  had  set 
up  two  additional  organs:  a  Senate,  indirectly  elected  by 
the  people's  representatives  in  the  State  legislatures  rather 
than  by  the  people  themselves,  and  a  President,  elected  by 
an  intricate  process  still  further  removed  from  the  turmoil 
of  the  political  arena.  Just  as  the  House  of  Commons  or 
the  Roman  popular  assembly  could  not  enact  a  law  with- 
out the  concurrence  of  the  House  of  Lords  and  the  King  or 
the  Senate  and  the  consuls,  so  the  House  of  Representa- 
tives could  not  enact  a  law  unless  it  was  concurred  in  by 
the  Senate  and  President.  The  method  of  recruiting  the 
personnel  of  the  two  organs  which  shared  the  parts  of 
power  with  the  popular  branch  was  not  as  completely 
divorced  from  the  people  as  it  was  under  "the  matchless 
British  Constitution,"  but  the  principle  of  concurrence, 
according  to  which  any  one  of  the  three  organs  could  in  the 
final  analysis  refuse  to  concur,  was  the  same;  as  was  the  de- 
sire to  restrain  the  power  of  hoi  polloi— of  the  party  in 
society  whose  strength  lay  in  numbers. 
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Now  Hamilton's  main  task  in  The  Federalist  was  to  per- 
suade the  members  of  this  very  party,  that  is  to  say  the 
numerically  powerful  majorities  in  the  various  states,  that 
if  they  had  been  at  the  Philadelphia  Convention  they 
would  have  done  just  what  the  legislators  who  were  there 
did.  So  he  was  forced  to  choose  his  arguments  carefully. 
Such  persuasion  involved  first,  accuracy  as  to  what  his  audi- 
ence was  thinking,  and  second,  a  mixture  of  analytical 
power  and  canniness  which  could  draw  on  the  right  popu- 
lar stereotype  at  the  right  stage  of  the  argument.  Because 
Hamilton  possessed  to  the  point  of  genius  the  proper  mix- 
ture of  analytical  power,  canniness,  and  accuracy  in  fore- 
casting dominant  attitudes  in  the  people,  The  Federalist 
stood  out  head  and  shoulders  above  the  flood  of  pamphlet 
literature  for  and  against  the  proposed  Philadelphia  char- 
ter. Because  of  Hamilton's  supreme  skill  in  popularizing 
what  in  so  many  crucial  respects  was  an  anti-popular  docu- 
ment, these  papers  continued  during  the  first  half-century 
of  constitutional  development  in  this  country  to  serve  as 
the  political  Bible  and  vade  mecum  of  populist  as  well  as 
anti-populist.  And  because  of  Hamilton's  consummate 
adroitness  in  bringing  the  remnants  of  mixed-government 
constitutionalism  under  "the  new  roof"  of  American  con- 
stitutionalism, The  Federalist  remains  even  today,  long 
after  the  New  Constitution  has  become  the  sacred  consti- 
tution, the  most  brilliant  piece  of  constitutional  dialectics 
that  America  has  produced. 

For  it  was  Hamilton,  far  more  than  his  collaborator 
Madison,  who  was  the  master  at  turning  the  older  formulas 
and  premises  of  popular  government  against  the  working 
techniques  of  popular  government.  His  heart  was  not  in 
"the  New  Constitution"  to  the  same  extent  that  Madison's 
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was,  and  he  was  freer  to  indulge  his  sheer  skill  of  attorney 
in  shading  words  and  ideas  and  values  to  produce  the  dia- 
lectical contours  that  he  was  in  search  of.  Like  a  good 
lawyer,  he  delighted  most  in  confronting  the  adversary 
with  his  own  statements.  He  was  not  weighted  down  with 
the  armor  of  the  political  scientist,  nor  did  he  often  per- 
mit the  warmth  of  his  sympathies  to  melt  the  chill  blade  of 
his  argument.  Whereas  Madison  as  a  rule  was  inclined  to 
pose  a  dilemma  outright  and  produce  a  preponderance  of 
evidence  on  the  side  he  favored,  Hamilton,  under  the  pro- 
tective cloak  of  popular  formulas  and  stereotypes,  pro- 
ceeded swiftly  to  the  conclusion  he  needed. 

It  is  always  an  ungrateful  task  to  apply  "the  learned 
knife"  of  analysis  to  the  tissue  of  a  system  of  living  thought 
as  closely  knit  as  that  of  Hamilton's.  The  Federalist  papers, 
like  all  literary  masterpieces,  lose  immeasurably  when 
broken  up  into  major  and  minor  categories.  For  anyone 
unfamiliar  with  this  Bible  of  American  constitutionalism, 
an  intensive  course  of  reading  and  re-reading  is  the  only 
adequate  prescription.  It  is  extremely  difficult  to  gain  at 
second  hand  an  impression  of  a  volume  which  was  re- 
garded by  Jeremy  Bentham  as  containing  "by  far  the 
greatest  quantity  of  sound  reasoning  and  useful  instruc- 
tion on  the  subject  of  government,"  which  was  hailed  by 
Thomas  Jefferson  as  "the  best  commentary  on  the  prin- 
ciples of  government  ever  written,"  and  which  at  the  same 
time  was  invoked  so  frequently  by  Bentham's  and  Jeffer- 
son's antagonists. 

But  for  immediate  purposes  we  may  single  out  the  pri- 
mary argument  on  which  Hamilton  relied  to  dispel  the 
suspicions  of  the  anti-aristocrats  about  what  had  been 
done  by  "the  wise,  the  wealthy  and  the  well-born"  at 
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Philadelphia.  With  unerring  instinct  Hamilton  grasped  a 
fact  which,  from  the  beginning  of  our  national  history  to 
the  present,  has  been  a  recurring  feature  of  American 
political  thought  and  action— namely  the  coincidence 
that  the  party  in  society  whose  power  lies  in  numbers  is 
composed  of  individuals  who  deeply  fear  power  in  its 
political  form.  From  the  logical  as  well  as  the  etymological 
point  of  view  it  is  the  great  anomaly  of  American  politics 
that  democracy,  which  means  literally  the  power  of  the 
demos,  should  have  been  associated  all  along  with  men 
who  above  all  else  feared  power. 

To  get  at  the  ultimate  roots  of  this  anomaly,  we  should 
have  to  explore  philosophical  and  theological  areas  con- 
siderably outside  our  immediate  field  of  inquiry.  To  ac- 
count fully  for  the  American  sectarian's  deep-lying  fear 
of  power  as  exercised  by  fallible  mortals,  we  should  have 
to  go  back  far  beyond  the  Reformation  to  the  more  remote 
sources  of  anti-humanist,  anti-voluntaristic  philosophy. 
But  confining  ourselves  to  the  more  immediate  political 
background,  we  need  recall  only  that  the  age-old  fear  of 
human  power  had  been  fed  by  the  memory  of  the  struggles 
between  the  three  parties  to  the  British  Constitution. 

The  Americans  of  the  1770's  and  1780's  were  deeply 
conscious  of  what  had  gone  on  in  the  mother  country 
during  the  interval  since  William  the  Norman  had  con- 
quered the  land  of  the  Angles  and  the  Saxons.  They  had 
refought  in  their  imaginations  the  battles  between  the 
heirs  of  William  and  the  groups  in  medieval  society  which 
were  trying  to  hold  out  against  the  powerful  sweep  of  the 
monarchical  tides.  The  attempt  of  the  aristocratic  party 
at  Runnymede  to  restrain  the  expanding  power  of  the 
monarchical  party,  composed  of  the  King  and  his  hier- 
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archy  of  dependent  officials,  had  over  the  course  of  cen- 
turies erected  itself  into  one  of  the  great  symbols  in  the 
epic  of  Anglo-Saxon  liberty.  The  martial  strains  of  Magna 
Charta  were  wafted  overseas  by  the  winds  which  carried 
shipload  after  shipload  of  colonists  to  a  new  Angle-land. 
With  each  shipload  went  also  the  anti-monarchical  form- 
ulas of  the  ecclesiastical  nobility,  which  in  the  manner  of 
the  territorial  nobles  drew  up  constitutions  restricting 
the  law-making  power  of  the  Plantagenets  and  the  Ange- 
vins.  Of  more  recent  years  these  anti-power  formulas  of 
the  underpowerful  medieval  nobility  had  been  revitalized 
in  the  course  of  the  two-headed  struggle,  on  the  one  hand 
between  the  Stuart  monarchs  and  the  rising  democratic 
party  known  as  the  House  of  Commons,  and  on  the  other 
between  the  high  priests  of  the  official  church  and  the  non- 
conformist minorities  known  as  Puritans,  Quakers,  Ana- 
baptists, Brownists,  etc.,  etc.,  ad  infinitum.  It  was  on  this 
bedrock  foundation  of  anti-prerogative  sentiment  that  the 
substructure  of  colonial  constitutionalism  was  laid.  And 
among  the  congenial  granite  hills  of  a  new  Angle-land 
labored  generations  of  colonials  imbued  with  the  self- 
confidence  that  comes  from  knowledge  that  one's  house  is 
built  on  rock. 

Engrossed  in  subduing  the  granite  hills  and  the  plains, 
in  fighting  the  Indians,  and  in  refighting  the  Stuarts  and 
the  Angevins,  these  generations  of  Anglo-American  citi- 
zens were  not  particularly  interested  in  what  was  going  on 
beyond  the  sea  that  lapped  their  rock-bound  coasts.  Gen- 
eration after  generation  they  remained  profoundly  una- 
ware of  the  revolutionary  change  that  was  gradually  taking 
place  in  "the  matchless  British  Constitution."  They  did 
not  know  that,  as  the  democratic  party  in  the  House  of 
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Commons  became  more  powerful  and  the  monarchical 
party  became— with  the  collapse  of  the  Stuarts  and  the 
atrophy  of  the  Hanoverians— less  and  less  powerful,  the 
older  formulas  of  the  underpowerful  anti-monarchical 
parties  were  giving  way  gradually  to  the  revolutionary 
idea  of  parliamentary  sovereignty. 

When  in  1767  this  modernized  British  Parliament,  com- 
mitted by  now  to  the  principle  of  parliamentary  sov- 
ereignty unlimited  and  unlimitable,  issued  a  declaration 
that  a  parliamentary  majority  could  pass  any  law  it  saw 
fit,  it  was  greeted  with  an  outcry  of  horror  in  the  colonies. 
James  Otis  and  Sam  Adams  in  Massachusetts,  Patrick 
Henry  in  Virginia,  and  other  colonial  leaders  along  the 
seaboard  screamed  "Treason!"  and  "Magna  Charta!" 
Such  a  doctrine,  they  insisted,  demolished  the  essence  of 
all  that  their  British  ancestors  had  fought  for,  took  the 
very  savor  out  of  that  fine  old  Anglo-Saxon  liberty  for 
which  the  sages  and  patriots  of  England  had  died.  So  the 
Otises  and  the  Adamses,  ransacking  the  ancestral  archives 
for  evidence  unimpeachable  that  British  constitution  and 
sovereign  power  were  irreconcilable,  precipitated  a  revo- 
lution, which  in  effect  was  "a  medieval  restoration."  And 
Yorktown  established  the  fact  that  no  mere  mortals  are 
powerful  enough  to  pass  laws  that  violate  the  fundamental 
law  of  nature,  of  nature's  God,  and  of  the  Anglo-Saxon 
constitution. 

With  the  anthropophobia,  the  ancestor  worship,  and 
the  fundamentalisms  which  the  Anglo-American  colonials 
had  bequeathed  to  the  American  constitution-makers, 
Alexander  Hamilton  himself  had  little  patience.  An  Angli- 
can at  heart,  with  the  Anglican's  inheritance  from  the  Hu- 
manist divines  of  Renaissance  England,  he  was  utterly  de-  I 
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void  of  the  sectarian's  passion  for  superhuman  parchment 
and  ink.  He  had  little  use  for  the  Middle  Ages.  Feudalism, 
to  him,  was  a  system  which  nurtured  the  same  spirit  of 
disruptive  localism  that  was  inherent  in  its  modern  coun- 
terpart, federalism.  He  draws  a  sorry  picture  of  the  feudal 
baronies  and  their  petty  suzerains,  who  in  the  name  of 
liberty  secured  privileges  and  exemptions  from  the  law 
the  better  to  grind  down  the  vassals  within  their  jurisdic- 
tions. There  is  little  doubt  that  in  the  struggle  for  power 
between  king  and  nobility,  Hamilton's  sympathies  would 
have  been  on  the  side  of  the  forces  making  for  national 
order  and  stability  rather  than  on  the  side  of  the  Great 
Charterists.  If  in  his  youth  Hamilton's  ship  had  carried 
him  to  the  northeast  rather  than  to  the  northwest,  if  he 
were  seated  within  the  safe  confines  of  the  House  of  Com- 
mons rather  than  under  the  shadow  of  an  unpredictable 
House  of  Representatives,  he  would  have  delighted  in 
laughing  out  of  court  the  appeals  of  the  colonials  to  obso- 
lete documents  and  to  the  obsolescent  formulas  of  their 
ancestors. 

But  Hamilton  knew  that  he  was  not  within  the  safe 
confines  of  the  House  of  Commons.  He  could  not  remain 
unmindful  of  the  laws  that  might  be  passed  by  this  demos 
organ  representing  the  majority  of  a  political  society  whose 
outer  boundaries  in  respect  of  suffrage  were  not  fixed.  And 
he  knew  that  he  was  in  no  position  as  a  member  of  a  dis- 
proportionately powerful  economic  class  to  indulge  un- 
duly any  instinct  he  might  have  to  disabuse  the  American 
people  of  its  phobias.  In  only  two  connections  does  the 
author-in-chief  of  The  Federalist  papers  develop  such  an 
argument.  In  the  twenty-sixth  Federalist,  where  he  is  justi- 
fying the  powers  that  have  been  entrusted  to  the  House  of 
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Representatives  and  rebutting  the  groups  who  maintain 
that  these  powers  are  exorbitant,  he  places  great  emphasis 
on  the  reorientation  of  attitude  that  should  logically  ac- 
company the  transition  from  irresponsible  to  responsible 
government.  In  an  irresponsible  government  the  people 
do  well  to  be  constantly  suspicious  of  the  governing  class. 
But  in  a  representative  assembly  composed  of  delegates 
actually  chosen  by  the  people  themselves,  it  is  illogical  to 
anticipate  any  serious  betrayal  of  the  people.  "The  funda- 
mental principle"  of  responsible  government,  according 
to  Hamilton,  is  that  the  people  shall  have  confidence  in 
the  public  men  chosen  by  them.  "Is  it  presumable,"  he 
asks,  with  what  for  him  is  almost  bluntness, 

that  every  man,  the  instant  he  took  his  seat  in  the 
national  Senate  or  the  House  of  Representatives, 
would  commence  a  traitor  to  his  constituents  and  to 
his  country?  ...  If  such  presumptions  are  to  be 
made,  there  ought  to  be  at  once  an  end  to  all  delegated 
authority.  The  people  should  resolve  to  call  all  the 
powers  they  have  heretofore  parted  with  out  of  their 
own  hands,  and  to  divide  themselves  into  as  many 
states  as  there  are  counties,  in  order  that  they  may  be 
able  to  manage  their  own  concerns  in  person. 

'/  Later  on,  at  the  very  end  of  his  talks  with  the  American 
people,  he  comes  back  to  the  same  theme  by  way  of  proving 
that  under  a  system  of  responsible  popular  government,  as 
distinguished  from  irresponsible  monarchical  govern- 
ment, there  is  no  logical  place  for  a  Bill  of  Rights.  "It  has 
been  several  times  truly  remarked,"  he  writes, 

that  bills  of  rights  are,  in  their  origin,  stipulations  be- 
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tween  kings  and  their  subjects,  abridgments  of  pre- 
rogative in  favor  of  privilege,  reservations  of  rights 
not  surrendered  to  the  prince.  Such  was  Magna 
Charta,  obtained  by  the  barons,  sword  in  hand,  from 
King  John.  Such  were  the  subsequent  confirmations 
of  that  charter  by  succeeding  princes.  Such  was  the 
Petition  of  Right  assented  to  by  Charles  I,  in  the  be- 
ginning of  his  reign.  Such,  also,  was  the  Declaration 
of  Right  presented  by  the  Lords  and  Commons  to  the 
Prince  of  Orange  in  1688,  and  afterwards  thrown  into 
the  form  of  an  act  of  parliament  called  the  Bill  of 
Rights.  It  is  evident,  therefore,  that  according  to  their 
primitive  signification  they  have  no  application  to 
constitutions  professedly  founded  upon  the  power  of 
the  people,  and  executed  by  their  immediate  repre- 
sentatives and  servants.  Here,  in  strictness,  the  people 
surrender  nothing;  and  as  they  retain  everything 
they  have  no  need  of  particular  restrictions. 

But  it  so  happens  that  in  terms  of  The  Federalist  papers 
as  a  whole  this  type  of  popular-government  logic  is  signifi- 
cant only  as  a  yardstick  for  measuring  the  ever-present 
tendency  of  Hamilton  and  Madison  to  depart  from  it.  As 
long  as  Hamilton  is  concerned  with  buttressing  the  power 
of  the  popular  assembly  and  denying  the  necessity  for  a 
special  bill  of  rights,  he  follows  the  logic  of  revolutionary 
constitutionalists  like  Locke  and  Rousseau,  who  main- 
tained that  the  responsibility  for  imposing  effective  limi- 
tations on  the  governing  class  was  to  be  shouldered  by 
the  people  as  political  community.  Insofar  as  Hamilton 
equated  "the  fundamental  principle  of  republican  govern- 
ment" with  popular  confidence  in  popularly  elected  repre- 
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sentatives  and  with  the  right  of  the  people  to  alter  and 
abolish  the  existing  constitution,  he  was  in  the  vanguard 
of  the  revolution  against  the  age-old  constitutionalism  of 
the  mixed-government  theorists.  But  when  he  sets  out  to 
prove  that  the  power  of  the  popular  assembly  must  be 
checked,  first  by  an  upper  house  composed  of  more  vener- 
able and  substantial  citizens,  second  by  a  one-man  exec- 
utive still  further  removed  from  the  electorate,  and  third 
by  a  virtually  irresponsible  judiciary  composed  of  con- 
servative elder  statesmen,  he  is  forced  to  revert  from  his 
own  revolutionary  "fundamentals"  to  the  immemorial 
fundamentals  of  mixed-government  constitutionalism; 
from  the  people  as  bearers  of  the  general  will  of  society, 
to  the  demos  people  as  participants  in  the  perennial  class 
struggle  between  the  few,  the  many,  and  the  one. 

In  explaining  why  the  organ  of  the  demos  people  must 
be  checked  and  balanced  by  a  monarchical  organ  and  by 
two  aristocratic  organs,  Hamilton  exploits  this  very  in- 
ability of  the  people,  which  in  passing  he  has  bemoaned, 
to  distinguish  between  the  logic  of  irresponsible  govern- 
ment and  the  logic  of  responsible  government.  Instead  of 
enlarging  upon  the  implications  of  "the  fundamental 
principle"  of  republican  government,  he  repaints  in  the 
most  approved  pre-revolutionary  manner  the  portrait  of 
the  scheming,  ambitious  politician  who,  because  of  his  in- 
satiable craving  for  power,  betrays  the  interests  of  the 
people  who  elected  him. 

This  repudiation  of  his  own  "fundamental  principle" 
we  encounter  first  in  his  explanation  of  the  Senate,  a  body 
proverbially  associated  since  the  days  of  Polybius  with  the 
aristocratic  party. 
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It  is  a  misfortune,  incident  to  republican  govern- 
ment, though  in  a  less  degree  than  to  other  govern- 
ments, that  those  who  administer  it  may  forget  their 
obligations  to  their  constituents  and  prove  unfaith- 
ful to  their  important  trusts.  In  this  point  of  view,  a 
Senate,  as  a  second  branch  of  the  legislative  assembly, 
distinct  from,  and  dividing  the  power  with  the  first, 
must  be  in  all  cases  a  salutary  check  on  the  govern- 
ment [read,  "the  demos  organ"].  It  doubles  the  se- 
curity of  the  people  by  requiring  the  concurrence  of 
two  distinct  bodies  in  schemes  of  usurpation  or  per- 
fidy where  the  ambition  or  corruption  of  one  would 
otherwise  be  sufficient.  .  .  .  The  necessity  of  a  Sen- 
ate is  not  less  indicated  by  the  propensity  of  all  single 
and  numerous  assemblies  to  yield  to  the  impulse  of 
sudden  and  violent  passions,  and  to  be  subdued  by 
factious  leaders  into  intemperate  and  pernicious 
resolutions. 

Unfaithfulness,  usurpation,  perfidy,  ambition,  corrup- 
tion, impulsiveness,  passion,  intemperance,  and  perni- 
ciousness— no  one  had  ever  before  quite  so  "boldly  im- 
peached .  .  .  the  fundamental  principle  of  republican 
government,"  according  to  which  the  people  have  a  right 
to  trust  the  representatives  elected  by  them.  It  would  seem 
that  if  in  reality  the  people  were  unable  to  choose  a  less 
disreputable  body  of  men,  they  might  as  well  confess  their 
failure  and,  as  Hamilton  himself  had  earlier  recom- 
mended to  the  cynics,  "divide  themselves  into  as  many 
states  as  there  are  counties,  in  order  that  they  may  be  able 
to  manage  their  own  concerns  in  person." 

But  as  it  turns  out,  even  this  recall  of  power  into  the 
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hands  of  the  people  themselves  would  not  afford  a  real 
solution.  For  as  Hamilton  develops  his  argument  to  prove 
that  the  power  of  the  demos  organ  must  be  checked  and 
balanced  by  a  monarchical  and  two  aristocratic  organs,  he 
exploits  not  only  the  age-old  suspicion  of  the  ambitious 
man  in  high  place,  but  the  equally  old  suspicion  of  men's 
"passions"  in  general.  It  soon  becomes  apparent  that  the 
men  who  are  elected  are  no  more  guilty  than  the  men  who 
do  the  electing;  the  people  are  betrayed  not  only  by  their 
representatives  but  by  their  own  lower  natures,  as  mortal 
men.  "To  a  people,"  cajoles  Hamilton, 

as  little  blinded  by  prejudice  or  corrupted  by  flattery  I 
as  those  whom  I  address,  I  shall  not  scruple  to  add  that 
such  an  institution  [the  aristocratic  Senate]  may  be 
sometimes  necessary  as  a  defense  to  the  people  against 
their  own  temporary  errors  and  delusions.  As  the  cool 
and  deliberate  sense  of  the  community  ought,  in  all 
governments,  and  actually  will,  in  all  free  govern- 
ments, ultimately  prevail  over  the  views  of  its  rulers  ;Lr 
so  there  are  particular  moments  in  public  affairs 
when  the  people  [read,  "the  demos"],  stimulated  by 
some  irregular  passion  or  some  illicit  advantage,  or 
misled  by  artful  misrepresentations  of  interested 
men,  may  call  for  measures  which  they  themselves  will 
afterwards  be  most  ready  to  lament  and  condemn. 
In  these  critical  moments,  how  salutary  will  be  the 
interference  of  some  temperate  and  respectable  body 
of  citizens  [i.e.,  the  aristocracy]  in  order  to  check  the 
misguided  career,  and  to  suspend  the  blow  meditated 
by  the  people  against  themselves  until  reason,  justice 
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and  truth  can  regain  their  authority  over  the  public 
mind. 

'  "The  republican  principle,"  he  declares  later  on,  in  ex- 
plaining the  one-man  executive  check, 

demands  that  the  deliberate  sense  of  the  community 
should  govern  the  conduct  of  those  to  whom  they  en- 
trust the  management  of  their  affairs;  but  it  does  not 
require  an  unqualified  complaisance  to  every  sudden 
breeze  of  passion,  or  to  every  transient  impulse  which 
the  people  may  receive  from  the  arts  of  men,  who  flat- 
ter their  prejudices  to  betray  their  interests. 

7  By  reinvoking  in  this  palatable  form  the  immemorial 
distinction  of  the  Platonists  and  the  Aristoteleans  between 
human  passion  and  human  reason,  Hamilton  is  arriving 
at  the  point  where  he  can  transfer  the  responsibility  for 
preserving  the  people's  interests  from  the  political  com- 
munity itself  to  the  government.  "When,"  he  declares  in 
this  same  passage  on  the  function  of  the  one-man  exec- 
utive, 

occasions  present  themselves,  in  which  the  interests 
of  the  people  are  at  variance  with  their  inclinations, 
it  is  the  duty  of  the  persons,  whom  they  have  ap- 
pointed to  be  guardians  of  their  interests,  to  with- 
stand the  temporary  delusions,  in  order  to  give  them 
time  for  more  cool  and  sedate  reflection.  Instances 
might  be  cited  in  which  a  conduct  of  this  kind  has 
saved  the  people  from  very  fatal  consequences  of  their 
own  mistakes,  and  has  procured  lasting  monuments 
of  their  gratitude  to  the  men  who  had  courage  and 
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magnanimity  enough  to  serve  them  at  the  peril  of 
their  displeasure. 

It  is  but  a  short  step  to  the  passage  in  The  Federalist 
which  declares  that  government,  while  being  duly  subject 
to  the  people's  reason,  is  on  the  other  hand  expected  to 
make  the  people's  passions  subject  to  it.  The  people,  in 
other  words,  is  sovereign  only  so  long  as  it  is  guided  by 
reason;  or,  to  introduce  the  terminology  of  the  early  nine- 
teenth-century liberals  in  Europe,  popular  sovereignty 
gives  way  to  "the  sovereignty  of  reason." 

Needless  to  say,  it  was  not  possible  for  a  realistically 
minded  publicist  like  the  author-in-chief  of  The  Federal- 
ist to  leave  this  oracular  formula  of  passion  and  reason 
suspended  in  mid-air.  The  Shaftesburys  and  the  Spinozas 
and  the  Harringtons  could  expatiate  at  their  leisure  on  the 
anatomy  of  the  two  conflicting  principles  which  contend 
for  supremacy  over  the  soul  of  man.  But  Hamilton  was 
faced  with  a  more  pedestrian  task.  Like  the  later  Guizot 
and  Royer-Collard  in  France,  he  had  to  work  out  a  more 
manageable  substitute  for  the  Rousseauistic  brand  of  pop- 
ular sovereignty,  unlimited  and  unlimitable.  He  had  to 
pay  lip-service  to  the  fundamental  rights  of  the  people  as 
sovereign  constituent  community  without  opening  the 
doors  of  the  economic  storehouse  to  the  people  as  demos. 

Hamilton's  skill  in  explaining  away  this  profound 
change  in  the  locus  of  sovereignty  excited  the  undying 
admiration  of  European  liberals.  Mill  and  Sir  Henry 
Maine  in  England,  Laboulays  and  Tocqueville  in  France, 
marveled  at  the  way  popular  sovereignty  had  been  made 
to  read  by  Hamilton  and  the  framers  of  "the  New  Consti- 
tution." "It  would  seem,"  exclaimed  Maine,  "that  by  a 
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wise  constitution,  Democracy  can  be  made  nearly  as  calm 
as  water  in  a  great  artificial  reservoir." 

But  before  we  are  in  a  position  to  appreciate  the  ad- 
miration of  the  nineteenth-century  European  liberals  for 
Hamilton's  constitutional  handiwork,  we  shall  have  to 
examine  in  a  separate  chapter  the  final  step  in  Hamilton's 
anti-demos  reasoning.  Not  until  we  examine  his  argu- 
ments for  judicial  review  and  the  uses  to  which  those  argu- 
ments were  turned  during  the  150-year  period  from  1787 
to  1937,  can  we  reach  even  a  tentative  generalization  as  to 
the  relationship  between  democracy  and  "a  wise  constitu- 
tion." 
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"While  the  fight  was  raging  I  prepared  a  column,  which  I  thought 
of  publishing  under  the  title  'Alexander  Hamilton  to  Franklin 
Delano  Roosevelt.'  I  lifted  the  entire  column  verbatim  from  the 
seventy-eighth  paper  of  the  Federalist  .  .  .  since  the  Supreme 
Court  fight  is,  I  believe,  only  temporarily  disposed  of,  it  might  be 
interesting  to  hear  Hamilton's  contribution  to  the  debate.  .  .  . 
With  prophetic  insight,  he  apparently  apprehended  that  the  ques- 
tion would  be  debated,  throughout  American  history,  and  he  man- 
aged to  forestall  nearly  every  conceivable  argument." 

DOROTHY  THOMPSON 

"If  the  court  of  last  resort  is  to  be  made  to  respond  to  a  prevalent 
sentiment  of  a  current  hour,  politically  imposed,  that  Court  must 
ultimately  become  subservient  to  the  pressure  of  public  opinion 
of  the  hour." 

Report  of  the  Senate  Judiciary  Committee,  June  1937 

"And,  if  the  people  should  ever  think  of  making  judges  supreme 
arbiters  in  political  controversies,  when  not  selected  by,  nor,  fre- 
quently, amenable  to  them  .  .  .  they  will  dethrone  themselves 
.  .  .  building  up  in  this  way— slowly  but  surely— a  new  sovereign 
power  in  the  republic  .  .  .  and  one  more  dangerous,  in  theory  at 
least,  than  the  worst  elective  oligarchy  in  the  worst  of  times!" 

MR.  JUSTICE  WOODBURY 

"Any  other  rule  of  construction  would  abrogate  the  judicial  char- 
acter of  this  court,  and  make  it  the  mere  reflex  of  the  popular 
opinion  or  passion  of  the  day.  This  court  was  not  created  by  the 
Constitution  for  such  purposes.  Higher  and  graver  trusts  have 
been  confided  to  it,  and  it  must  not  falter  in  the  path  of  duty." 

CHIEF  JUSTICE  TANEY 

"If  this  court  is  to  have  an  office  so  transcendent  as  to  decide  finally 
the  powers  of  the  people  over  persons  and  things  within  the  State, 
a  much  closer  connection  and  a  much  more  direct  responsibility 
of  its  members  to  the  people  is  a  necessary  condition  for  the  safety 
of  the  popular  rights." 

MR.  JUSTICE  CAMPBELL 
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COURT 


As  he  proceeded  with  the  task  of  calming  democracy, 
Hamilton  must  have  experienced  certain  difficulties  in 
thinking  through  the  logic  of  the  constitutional  apparatus 
which  had  been  fashioned  at  Philadelphia.  It  was  obvious 
that  his  clients,  under  the  spell  of  the  "aristocratic"  John 
Adams  and  the  "democratic"  Daniel  Shays,  had  intended 
to  erect  an  American  model  of  "the  matchless  British  Con- 
stitution," with  power  divided  between  the  one,  the  few, 
and  hoi  polloi.  The  function  of  the  Senate  and  of  the 
President  in  "sifting  the  will  of  the  people"  as  demos  had 
been  stressed  again  and  again  by  "the  wise,  the  wealthy, 
and  the  well-born"  in  Independence  Hall.  And  yet  Hamil- 
ton, as  he  thought  about  the  matter,  could  not  have  been 
altogether  satisfied  either  as  a  practical  politician  or  as  a 
political  dialectician.  In  the  first  place  there  must  have 
been  doubt  in  his  mind  about  the  validity,  realistically 
speaking,  of  the  analogy  between  the  two  anti-demos  or- 
gans in  the  American  setting  and  the  two  anti-demos  organs 
in  the  older  mixed-government  settings.  However  ortho- 
dox John  Adams  and  his  Philadelphia  disciples  were  in 
identifying  the  Senate  with  the  aristocratic  principle,  it 
could  not  have  escaped  the  attention  of  a  realist  like  Hamil- 
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ton  that  the  American  Senate  would  be  selected  by  the  very 
self -same  State  legislatures  whose  democratic  extravagances 
had  been  one  of  the  main  reasons  for  calling  the  Phila- 
delphia Convention;  while  in  the  case  of  this  one-man 
executive,  it  must  have  occurred  to  any  close  student  of 
mixed-government  history  that  the  monarch  had  been 
far  less  often  disposed  to  perform  the  function,  imputed 
to  him  by  John  Adams,  of  serving  as  a  balance  wheel  be- 
tween the  aristoi  and  the  demos,  than  of  leading  the  demos 
against  the  aristoi.  Furthermore  the  machinery  of  mixed 
government  afforded  no  adequate  guarantee  of  final  deci- 
sion as  between  contending  parties.  As  so  many  of  its 
critics  had  pointed  out,  it  stimulated  prolonged  conten- 
tion and  stalemate;  since  the  organs  were  by  definition 
'  equal,  no  provision  was  made  for  a  final  arbiter  and  super- 
intendent; and  if  the  stalemate  became  unendurable,  civil 
war  was  the  only  logical  escape. 

'  This,  from  the  point  of  view  of  the  practical  statesman, 
was  disturbing.  From  the  point  of  view  of  the  logician  and 
popular  attorney,  it  must  have  been  obvious  that  his  pas- 
sion-and-reason  formulas  as  applied  to  the  Senate  and  the 
Executive,  while  infinitely  preferable  to  the  insulting 
formulas  of  John  Adams,  involved  him  in  a  monstrous 
brand  of  reasoning.  On  the  one  hand  the  demos  organ 
was  filled  with  unfaithful,  perfidious,  ambitious  men, 
swayed  by  their  passions;  and  on  the  other,  the  self -same 
type  of  representatives  of  the  people  in  the  State  legisla- 
tures elected  Senators  and  presidential  electors,  who  were 
guided  by  the  highest  considerations  of  reason,  justice 
and  truth.  If  the  governing  class  as  a  whole  was  as  predis- 
posed to  perfidiousness  as  most  Americans  of  the  1780's 
believed  it  to  be,  it  was  not  too  easy  to  popularize  the  idea 
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that  this  Senate  and  this  people's  monarch  had  suddenly 
transcended  the  workings  of  human  passion. 

As  a  good  lawyer,  Hamilton  did  everything  in  his  power 
to  prove  that  what  his  clients  at  Philadelphia  had  done 
was  done  out  of  a  deep  and  abiding  concern  for  the  true 
interests  of  the  people.  But  he  was  by  no  means  ready  to 
rest  his  case  with  the  John  Adams'  and  the  Anglo-Roman 
constitutionalists.  If  Hamilton  had  rested  content  with 
saying  in  a  nice  way  what  Adams  had  said  in  a  nasty  way, 
if  he  had  merely  popularized  the  time-honored  lower- 
house-upper-house-executive  mixture,  he  could  be  dis- 
missed with  Adams  as  one  of  the  minor  prophets  of  Ameri- 
can constitutionalism.  But  Hamilton  was  far  too  creative 
in  his  thinking  to  engraft  traditional  cynicisms  on  to  revo- 
lutionary hopes,  to  derive  time-honored  conclusions  from 
epoch-making  premises.  Nor,  as  it  turns  out,  was  he  con- 
tent merely  to  convince  his  audience  that  if  they  had  been 
at  Philadelphia  they  would  have  done  what  the  men  who 
were  there  did. 

By  the  time  he  arrives  at  the  seventy-eighth  Federalist, 
Hamilton  has  thought  himself  free  of  most  of  the  dilem- 
mas and  misgivings  with  which  the  mixed-government 
constitutionalists,  at  home  and  abroad,  had  saddled  him. 
By  stepping  off  here  and  there  from  the  broad  highway  of 
mixed-government  constitutionalism  he  assembles  the 
materials  which  he  needs  for  constructing  his  deus  ex  ma- 
china.  The  first  of  these  materials  he  discovered  extremely 
close  to  the  mixed-government  highway,  in  the  writings 
of  Baron  Charles  de  Montesquieu.  In  most  of  his  remarks 
on  government  Montesquieu  said  things  that  any  ortho- 
dox student  of  Polybius  might  have  said.  He  conceived  of 
society  as  divided  into  three  antagonistic  class  parties, 
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known  as  monarchy,  aristocracy,  and  democracy,  which 
found  expression  for  their  respective  political  wills  in  an 
executive  organ,  an  upper  house,  and  a  lower  house.  Being 
a  great  devotee  of  the  mixed-government  constitution  of 
the  Franks  as  well  as  of  the  mixed-government  constitution 
of  the  Romans,  he  liked  to  think  that  the  aristocratic  party, 
of  which  he  was  a  member,  should  serve  as  moderator  be- 
tween the  monarchical  and  the  democratic  parties,  per- 
forming, in  other  words,  the  function  of  balance  which 
John  Adams  and  Jonathan  Swift  attributed  to  the  mon- 
archy. 

In  general  there  was  nothing  particularly  startling 
about  Montesquieu's  remarks  on  the  form  of  government. 
But  it  happens  that  in  addition  to  reading  Polybius,  he 
had  skimmed  through  Harrington  and  Sydney.  From  these 
English  writers  he  had  gotten  the  notion  of  a  popular  judi- 
ciary controlled  entirely  by  a  jury  recruited  directly  from 
the  people.  In  thinking  over  the  remarks  of  these  English 
constitutionalists,  Montesquieu  came  to  the  conclusion 
that  if  the  most  the  judges  could  do  was  to  pronounce  ver- 
batim, as  it  were,  the  verdict  of  the  jury,  there  was  really 
no  point  in  having  judges.  This  conclusion  was  fortified 
by  his  own  experience  with  the  judges  of  France,  for  whom 
he  entertained  an  unusually  low  regard.  So  he  announced 
very  bluntly  that  the  judiciary  should  be  chosen  each  year 
from  the  people  of  France;  should  sit  only  so  long  as  there 
were  any  cases  for  them  to  decide;  should  thereupon  re- 
assume  their  anonymity  in  the  body  of  the  society,  mak- 
ing way  for  another  group  when  the  occasion  next  arose. 
It  was  a  military  conscription  sort  of  arrangement,  except 
that  it  did  not  constitute  such  a  drain  on  the  time  of  the 
citizen. 
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In  describing  the  relationship  of  this  popular  judiciary 
to  the  mixed-government  organs  known  as  executive,  up- 
per house,  and  lower  house,  Montesquieu  used  the  word 
separee.  Apparently  he  meant  that  something  which  was 
so  obviously  a  social  process  as  this  new  type  of  judiciary 
he  was  recommending,  should  be  clearly  demarcated  from 
the  political  organs  proper.  The  political  organs  would 
continue  in  the  approved  mixed-government  manner  to 
share  in  the  making  and  administration  of  the  public 
laws;  whereas  the  judiciary  would  limit  itself  to  a  mechani- 
cal application  of  these  general  laws  to  specific  cases.  The 
judges  or,  as  we  should  say,  the  uninstructed  jurymen 
would  confine  themselves  to  serving  as  "the  mouth  which 
pronounces  the  words  of  the  law."  In  this  way,  to  use 
Montesquieu's  terminology,  the  general  will  of  the  law- 
makers proper  would  not  stand  to  be  nullified  by  the  pri- 
vate will  of  a  body  of  permanent  judges  imbued  with 
esprit  de  corps. 

To  a  mind  less  imaginative  than  Hamilton's,  Montes- 
quieu's remarks  on  the  judiciary  would  have  seemed  ill 
adapted  to  the  major  purpose  of  restraining  the  power  of 
the  American  demos.  Here  was  a  man  who  had  blandly  cut 
through  the  age-old  conventions  of  mixed  government,  ac- 
cording to  which  the  judges  constituted  an  integral  though 
subordinate  part  of  the  monarchical  organ,  and  had  turned 
over  the  judiciary— lock,  stock,  and  barrel— to  the  demos. 
To  be  sure  he  had  said  that  in  case  an  aristocrat  was  up  for 
trial,  it  might  be  advisable  to  transfer  the  case  to  the  aristo- 
cratic branch  of  the  government  proper  in  order  to  avoid 
anti-aristoi  prejudices  on  the  part  of  his  judges.  But  such 
a  qualification  would  be  difficult  to  institutionalize  in  the 
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new  republic  to  the  West,  where  the  distinction  between 
aristoi  and  demos  had  not  been  formalized. 

But  Hamilton,  as  he  labored  to  think  himself  free  of  the 
logical  and  practical  dilemmas  of  mixed-government  con- 
stitutionalism, American-style,  saw  possibilities  which 
escaped  the  more  pedestrian  minds  of  the  John  Adams' 
and  John  Dickinsons,  who  quoted  Montesquieu  verbatim. 
As  he  examined  the  confused  chapter  in  which  Montes- 
quieu professed  to  be  describing  the  British  Constitution, 
he  must  have  sensed  that  by  careful  selection  and  exegesis 
it  could  be  made  to  mean  a  variety  of  things.  The  manu- 
script of  Montesquieu's  Spirit  of  the  Laws  was  indeed  the 
work  of  a  genius,  but,  as  Voltaire  remarked,  it  had  fallen 
out  of  the  window  and  had  been  reassembled  by  drunk- 
ards. 

So  Hamilton  settles  down  to  the  task  of  rearranging  and 
reinterpreting  the  celebrated  Frenchman's  remarks  on 
the  judiciary.  The  first  thing  he  does  is  to  seize  upon  the 
word  separee.  He  declares  that  he  agrees  with  Montes- 
quieu that  there  can  be  no  liberty  where  the  judiciary  is 
not  separated  from  the  law-making  and  the  executive  or- 
gans. In  other  words— although  he  is  careful  not  to  utter 
them— he  is  using  Montesquieu  to  break  away  from  the 
conventional  British  notion  that  the  judiciary  is  a  sub- 
ordinate, dependent  agency  of  government,  subject  to 
thorough-going  control  either  by  the  King  or,  as  in  the 
more  recent  period  of  parliamentary  power,  by  the  King- 
in-Parliament.  So  Hamilton,  preoccupied  with  the  ques- 
tion of  the  relationship  of  the  judiciary  to  the  other  organs, 
passes  over  the  question  of  who  Montesquieu's  judges  are 
and  what  they  do.  He  merely  announces  that  he  is  happy 
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to  find  himself  in  agreement  with  such  a  distinguished 
authority  in  the  matter  of  judicial  independence. 

There  is  a  second  point  on  which  Hamilton  professes 
to  find  himself  in  agreement  with  Montesquieu,  namely 
the  question  of  the  relative  power  of  the  judiciary  as  com- 
pared with  the  legislative  and  executive.  In  establishing 
this  second  point  of  agreement,  Hamilton  is  forced  to  call 
upon  his  full  powers  of  creative  imagination.  Montesquieu, 
in  his  efforts  to  distinguish  between  the  judicial  process 
and  the  governmental  process  proper,  had  said  that  the 
judiciary  was  en  quel  que  jagon  nulle;  which  indeed  it  was, 
under  Montesquieu's  arrangements,  if  government  be 
thought  of  as  something  carried  on  by  professional  magis- 
trates. Where  ordinary  citizens  merely  apply  the  fixed 
rules  of  an  already  established  legal  code,  the  judicial 
function  certainly  does  not  amount  to  much;  it  is  "in  a 
certain  sense  nil."  So  with  this  final  adieu,  Montesquieu 
announces  that  he  is  going  on  to  consider  the  three  real 
divisions  of  government:  upper  house,  lower  house,  and 
executive. 

Hamilton,  on  the  other  hand,  lingers  over  this  phrase, 
imaginatively.  If,  he  ponders  aloud,  Montesquieu  is  right 
in  saying  that  "the  judiciary  is  next  to  nothing,"  what  are 
we  to  conclude  therefrom?  Does  it  not  mean  that  the 
judiciary  is  by  far  the  weakest  of  the  three  departments  of 
government?  Does  it  not  mean  that  the  judiciary,  being 
so  weak,  can  never  threaten  the  liberty  of  the  people;  that 
the  real  threat  to  liberty  comes  from  the  legislative  and 
the  executive  organs,  which  are  so  incomparably  more 
powerful?  Does  it  not  imply,  finally,  that  those  who  are 
concerned  with  preserving  the  liberty  of  the  people  should 
consider  ways  and  means  of  establishing  a  more  healthy 
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balance  between,  on  the  one  hand,  the  lower-house-upper- 
house-executive  trio  and,  on  the  other,  the  anemic  ju- 
diciary? 

Step  by  step,  Hamilton,  in  the  company,  it  would  seem, 
of  his  distinguished  French  collaborator,  is  threading  his 
way  from  judicial  independence  to  judicial  irresponsi- 
bility. Arm  in  arm  with  a  man  who  had  branded  judicial 
irresponsibility  as  the  greatest  threat  to  liberty,  Hamilton 
unfolds  his  argument. 

The  standard  of  good  behaviour  for  the  continu- 
ance in  office  of  the  judicial  magistracy  is  certainly 
one  of  the  most  valuable  improvements  in  the  prac- 
tice of  government.  In  a  monarchy  it  is  an  excellent 
barrier  to  the  despotism  of  the  prince;  in  a  republic 
it  is  a  no  less  excellent  barrier  to  the  encroachments 
and  oppressions  of  the  representative  body  [i.e.,  the 
upper-house-lower-house-executive]  ...  as  from  the 
natural  feebleness  of  the  judiciary,  it  is  in  continual 
jeopardy  of  being  overpowered,  awed,  or  influenced 
by  its  co-ordinate  branches;  and  .  .  .  as  nothing  can 
contribute  so  much  to  its  firmness  and  independence 
as  permanency  in  office,  this  quality  may  therefore  be 
justly  regarded  as  an  indispensable  ingredient  in  its 
constitution,  and,  in  a  great  measure,  as  the  citadel 
of  the  public  justice  and  the  public  security. 

Having  ensconced  the  celebrated  Montesquieu  safely 
under  "the  new  roof"  of  the  Philadelphia  Constitution, 
and  having  brought  Article  III,  Section  1 ,  safely  within  the 
confines  of  Book  XI,  Chapter  6,  Hamilton  feels  free  at 
last  to  give  his  own  version  of  the  spirit  behind  the  laws 
under  discussion.  He  has  arrived  at  the  long-awaited  point 
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in  his  argument  where  he  can  volunteer  something  on  his 
own  authority  rather  than  on  the  basis  of  his  agreement 
with  Philadelphia  legislators  and  celebrated  French 
authors.  Henceforth  he  is  interested  not  so  much  in  agree- 
ing with  other  people  about  judicial  independence  as  in 
making  other  people  agree  with  him  about  judicial  re- 
view of  acts  passed  by  the  legislative  department.  He  is 
going  over  into  a  realm  of  constitutional  philosophy  where 
it  is  no  longer  possible  to  take  such  a  "simple  view  of  the 
matter."  He  is  starting  in  search  of  words  to  give  substance 
to  a  hope  that  not  even  the  most  intrepid  of  his  clients  had 
dared  put  into  public  words— in  search  of  a  formula 
whereby  to  convey  to  his  audience  the  impression  that  if 
they  had  been  at  the  Philadelphia  Convention,  they  would 
have  done  more  than  the  men  who  were  there  did. 

In  his  effort  to  take  the  crucial  step  from  the  letter  of 
the  Constitution  to  the  spirit  of  the  Constitution,  Ham- 
ilton experiences  what  for  him  is  a  difficulty  in  getting 
under  way.  It  seems  at  first  that  the  limited  constitution, 
which  he  is  preparing  to  expound,  is  not  unlike  those  anti- 
prerogative  charters,  such  as  Magna  Charta  and  the  Pe- 
tition of  Rights,  which  as  a  rule  he  refused  to  take  seriously. 
Instead  of  being  a  constitution  which  is  a  Bill  of  Rights 
from  beginning  to  end,  in  the  responsible-government 
sense,  his  "limited  Constitution"  seems  now  to  be  designed 
to  exempt  certain  personal  rights  from  the  responsible 
law-maker's  sphere  of  action.  Instead  of  a  republican 
people's  having  reserved  all  rights  in  its  own  hands,  it 
seems  to  be  the  case  of  royal  subjects'  having  reserved 
certain  particular  rights. 

"The  complete  independence  of  the  courts  of  justice," 
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begins  Hamilton  by  way  of  making  the  transition  from 
his  earlier  remarks, 

is  peculiarly  essential  in  a  limited  Constitution.  By  a 
limited  Constitution  I  understand  one  which  contains 
certain  specified  exceptions  to  the  legislative  author- 
ity; such,  for  instance,  as  that  it  shall  pass  no  bills  of 
attainder,  no  ex  post  facto  laws,  and  the  like.  Limita- 
ions  of  this  kind  can  be  preserved  in  practice  no 
other  way  than  through  the  medium  of  courts  of  jus- 
tice, whose  duty  it  must  be  to  declare  all  acts  contrary 
to  the  manifest  tenor  of  the  Constitution  void.  With- 
out this,  all  the  reservations  of  particular  rights  or 
privileges  would  amount  to  nothing. 

If  Hamilton  had  penned  these  lines  at  Runnymede 
some  four  and  a  half  centuries  earlier,  he  would  no  doubt 
have  felt  they  were  worth  developing  at  considerable 
length.  This  was  the  type  of  formula  that  the  baronial 
estate  had  used  to  advantage  in  its  attempts  to  break  the 
monopoly  of  the  King's  justice.  But  Hamilton  had  little 
of  the  disgruntled  baron  in  his  intellectual  make-up.  He 
had  made  no  efforts  to  conceal  his  contempt  for  feudalism 
and  the  petty  sovereigns  who  had  ground  down  their 
vassals.  So  it  does  not  occur  to  him  to  develop  at  any 
greater  length  the  Magna  Charta  formulas  which  had  man- 
aged to  creep  into  the  new  charter  of  responsible  govern- 
ment, designed  from  beginning  to  end  as  a  popular  bill 
of  rights. 

Hamilton  had  far  too  much  eighteenth-century  mer- 
cantilism and  eighteenth-century  enlightenment  in  his 
make-up  to  rummage  around  the  corridors  of  "the  long 
Gothic  night"  in  search  of  "that  true  old  English  Liberty, 
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which  gives  a  relish  to  every  other  enjoyment."  His  tem- 
perament and  outlook  were  basically  different  from  those 
of  scripture-worshipers  and  fundamentalists  like  James 
Otis  and  Sam  Adams.  Fundamental  law  was  to  him  what 
it  was  to  the  antagonists  of  James  Otis  and  Sam  Adams; 
that  is  to  say,  what  an  enlightened,  emancipated  eight- 
eenth-century parliamentary  majority  declared  it  to  be. 

Hamilton  had  only  to  use  his  ears  to  be  aware  that  the 
notion  of  a  negative  fundamental  law,  limiting  the  pre- 
rogatives of  the  legislature  as  well  as  the  executive,  was 
still  abroad  in  the  new  land,  as  it  had  been  a  century 
earlier  in  the  old  land  from  which  his  audience  had  come. 
He  was  probably  aware  that  this  type  of  anti-ruler  sov- 
ereignty fundamentalism  had  been  turned  to  good  account, 
since  1776,  by  judges  who  were  likewise  seeking  the 
formula  for  judicial  independence  and  judicial  review. 
Judge  Paterson  in  New  Jersey,  Judge  Iredell  in  North 
Carolina,  Judge  Wythe  in  Virginia,  harking  back  to  Sir 
Edward  Coke,  had  pointed  out  the  value  of  independent 
judges  in  keeping  the  legislative  from  overstepping  the 
older  fundamentals. 

Hamilton  could  not  have  been  unaware  of  the  strategic 
value  of  the  Cokean  formula,  but  once  he  had  made  his 
first  faint  stabs  in  that  direction,  he  seemed  to  have  lacked 
the  heart  to  go  on  with  it.  Moreover,  aside  from  his  gen- 
eral temperament  and  outlook,  there  is  little  likelihood 
that  Hamilton  was  going  to  all  this  effort  in  the  matter  of 
explaining  away  an  irresponsible  judiciary  merely  to  fore- 
stall passage  of  bills  of  attainder  and  ex  post  facto  laws. 
His  fear  that  the  House  of  Representatives  might  get  out 
of  hand  was  based  on  less  specific  grounds.  When  Hamilton 
ascribed  to  his  special  corps  of  elder  statesmen  the  duty  of 
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declaring  null  and  void  "all  acts  contrary  to  the  manifest 
tenor  of  the  Constitution,"  he  was  not  enough  of  a  scrip- 
ture-worshiper to  believe  that  what  seemed  "manifest 
tenor"  to  a  group  of  demos  representatives  in  the  House 
would  necessarily  seem  equally  manifest  to  his  guardians 
of  stable  government  in  the  judiciary.  It  is  but  a  few  pages 
further  on  that  he  is  talking  about  "questions  of  intricacy 
and  nicety"  that  inevitably  arise  in  the  "erection  of  a  new 
government,  whatever  care  or  wisdom  may  distinguish  the 
work.  .  .  .  'Tis  time  only  that  can  mature  and  perfect  so 
compound  a  system,  can  liquidate  the  meaning  of  all  its 
parts,  and  can  adjust  them  to  each  other  in  a  harmonious 
and  consistent  whole." 

Hamilton  knew  perfectly  well  that  this  "New  Consti- 
tution" was  not  Magna  Charta  writ  large,  that  time  if 
left  to  itself  could  never  mature  and  perfect  it  or  "liqui- 
date the  meaning  of  all  the  parts."  He  knew,  without 
having  to  be  reminded  by  his  collaborator  Madison,  that 
words  are  a  "cloudy  medium"  and  that  "questions  daily 
occur  in  the  course  of  practice  which  prove  the  obscurity 
which  reigns  in  these  subjects,  and  which  puzzle  the  great- 
est adepts  in  political  science." 

So  having  unburdened  himself  of  this  brief  introductory 
paragraph  about  "certain  specified  exceptions,"  "manifest 
tenor,"  and  "particular  rights  or  privileges,"  the  ex- 
pounder of  limited  constitution  and  judicial  review  strikes 
for  more  solid  and  congenial  ground.  He  admits  that  it  is 
a  perplexing  subject: 

Some  perplexity  respecting  the  rights  of  the  courts 
to  pronounce  legislative  acts  void,  because  contrary  to 
the  Constitution,  has  arisen  from  an  imagination  that 
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the  doctrine  would  imply  a  superiority  of  the  ju- 
diciary to  the  legislative.  It  is  urged  that  the  authority 
which  can  declare  the  acts  of  another  void  must  nec- 
essarily be  superior  to  the  ones  whose  acts  may  be 
declared  void.  As  this  doctrine  is  of  great  importance 
in  all  the  American  Constitutions,  a  brief  discussion 
of  the  ground  on  which  it  rests  cannot  be  unac- 
ceptable. 

Hamilton  puts  all  his  weight  into  the  opening  thrust: 

There  is  no  position  which  depends  on  clearer 
principles  than  that  every  act  of  a  delegated  authority, 
contrary  to  the  tenor  of  the  commission  under  which 
it  is  exercised,  is  void.  No  legislative  act,  therefore, 
contrary  to  the  Constitution  can  be  valid.  To  deny 
this  would  be  to  affirm  that  the  deputy  is  greater  than 
his  principal;  that  the  servant  is  above  his  master; 
that  the  representatives  of  the  people  are  superior  to 
the  people  themselves;  that  men  acting  by  virtue  of 
powers  may  do  not  only  what  their  powers  do  not 
authorize,  but  what  they  forbid. 

Hamilton  is  off  at  last  on  the  right  foot;  he  has  cut  free 
from  specific  clauses  and  particular  rights  and  manifest 
tenor;  he  is  headed  toward  the  solid  ground  of  principles 
which  will  subject  every  legislative  act  to  proper  scrutiny; 
which  will  keep  unreliable  elements  in  the  government 
from  doing  not  only  what  they  are  forbidden  to  do  by  the 
manifest  tenor  of  the  Constitution,  but  what  they  are  not 
authorized  to  do  by  "the  tenor  of  their  commission." 

He  is  working  back  to  familiar  ground  where  he  can 
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once  again  turn  the  formulas  and  stereotypes  of  popular 
government  against  the  logic  of  popular  government.  So 
he  proceeds  in  his  best  vein  to  deny  "that  the  Constitution 
could  intend  to  enable  the  representatives  of  the  people  to 
substitute  their  will  for  that  of  their  constituents.  It  is  far 
more  rational  to  suppose  that  the  courts  were  designed  to 
be  an  intermediate  body  between  the  people  and  the  legis- 
lature, in  order,  among  other  things,  to  keep  the  latter 
within  the  limits  assigned  to  their  authority." 

"Within  the  limits  assigned  to  their  authority"— what 
an  immeasurable  advance,  by  way  of  formula,  over  the 
limited  constitution,  a  few  paragraphs  back,  "which  con- 
tains certain  specified  exceptions"  such  as  no  bills  of  at- 
tainder and  no  ex  post  facto  laws.  Hamilton  has  made  the 
transition  from  Magna  Charta  fundamentalism  to  a  far 
more  epoch-making  version  of  fundamental  law.  He  has 
quickly  gotten  away  from  the  judiciary  as  guardian  of  life, 
limb,  and  person  of  the  citizen  in  the  older  Sidney-Mon- 
tesquieu sense,  to  the  judiciary  as  guardian  of  the  citizens' 
political  will.  The  judiciary  has  been  brought  over  from 
the  quasi-social  realm  where  the  administrative  process 
impinges  on  the  flesh  and  blood  of  the  passive  individual 
as  subject,  to  the  realm  of  legislative  and  constituent  proc- 
ess where  active  citizens  as  sovereign  community  declare 
their  political  will  and  authorize  political  action.  The 
judiciary  is  no  longer,  as  with  Montesquieu,  "the  mouth 
which  pronounces  the  words  of  the  law,"  the  extra-legis- 
lative, extra-governmental  body  which  assumes  the  pre- 
existence  of  authoritative  law.  The  function  of  the  judges 
is  no  longer  to  pick  up  where  the  government  proper 
leaves  off.  In  other  words  the  function  of  the  judges  is  no 
longer  to  expound  authoritative  law,  but  rather  to  inter- 
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pret  the  law  as  emanating  from  the  duly  constituted  law- 
giver, with  a  view  to  determining  whether  or  not  it  is 
authoritative  in  terms  of  the  citizens'  political  will.  Ham- 
ilton is  in  as  complete  agreement  with  the  celebrated  Mon- 
tesquieu about  the  function  of  the  judiciary  as  he  is  about 
the  personnel  and  recruitment  of  the  judiciary. 

The  interpretation  of  the  laws  is  the  proper  and 
peculiar  province  of  the  courts.  A  constitution  is,  in 
fact,  and  must  be  regarded  by  the  judges  as  a  funda- 
mental law.  It  therefore  belongs  to  them  to  ascertain 
its  meaning,  as  well  as  the  meaning  of  any  particular 
act  proceeding  from  the  legislative  body.  If  there 
should  happen  to  be  an  irreconcilable  variance  be- 
tween the  two,  that  which  has  the  superior  obligation 
and  validity  ought,  of  course,  to  be  preferred;  or,  in 
other  words,  the  Constitution  ought  to  be  preferred 
to  the  statute,  the  intention  of  the  people  to  the  in- 
tention of  their  agents. 

Hamilton,  having  taken  this  step,  is  in  a  far  better 
position  to  clear  up,  finally,  the  perplexity  which  he  had 
mentioned  a  few  paragraphs  earlier,  and  to  dispel  "the 
imagination  that  the  doctrine  would  imply  a  superiority 
of  the  judiciary  to  the  legislative  power."  Having  estab- 
lished the  priority  of  the  will  of  the  people  over  the  will 
of  their  agents,  he  ties  together  his  threads  in  a  quick, 
climactic  paragraph: 

Nor  does  this  conclusion  by  any  means  suppose  a 
superiority  of  the  judicial  to  the  legislative  power.  It 
only  supposes  that  the  power  of  the  people  is  superior 
to  both;  and  that  where  the  will  of  the  legislature, 
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declared  in  its  statutes,  stands  in  opposition  to  that 
of  the  people,  declared  in  the  Constitution,  the  judges 
ought  to  be  governed  by  the  latter  rather  than  the 
former.  They  ought  to  regulate  their  decisions  by  the 
fundamental  laws,  rather  than  by  those  which  are  not 
fundamental. 

Hamilton,  it  would  seem,  has  come  to  rest  in  the  snug 
haven  of  the  fundamentalists.  Since  in  his  youth  fate  had 
blown  his  ship  to  New  York  rather  than  to  London,  he 
finds  himself  talking  in  the  antiquated  terminology  of 
men  as  temperamentally  and  intellectually  different  from 
himself  as  James  Otis  and  Sam  Adams.  To  guard  against 
the  unpredictables  of  a  popularly  elected  House  of  Rep- 
resentatives, he  resorts  to  a  terminology  that  he  would 
have  delighted  in  ridiculing  had  he  been  within  the  safe 
confines  of  the  House  of  Commons. 

But  in  instructing  his  elder  statesmen  to  govern  by  "the 
fundamental  laws"  rather  than  by  those  which  are  not 
fundamental,  Hamilton  was  doing  more  than  trading  on 
the  prejudices  of  his  ancestors.  The  fundamentals  of  his 
Constitution-in-Judiciary  are  not  the  fundamentals  of 
Anglo-Saxon  liberty  which  the  Otis'  and  the  Adams'  had 
dragged  out  of  the  past  to  invalidate  the  actions  of  a  mod- 
ernized Parliament.  The  fundamentals  of  his  constitu- 
tional logic,  strange  as  it  may  seem,  are  made  of  timber 
carefully  chosen  from  the  fundamentals  of  constitution 
understood  as  a  process  participated  in  by  a  sovereign  com- 
munity known  as  the  people.  Certain  laws  are  more  funda- 
mental than  others,  not  because  they  have  established  the 
procedure  by  which  governments  have  operated  for  ages 
past;  certain  laws  are  more  fundamental  than  others  be- 
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cause  they  are  the  expression  of  the  will  of  the  community 
speaking  through  its  sovereign  people.  The  voice  in  which 
Hamilton  intones  his  fundamentalism  is  the  voice  of 
James  Otis  and  Sam  Adams,  but  the  hand  is  the  hand  of 
Locke  and  the  Virginia  constitutionalists. 

For  despite  his  various  excursions  into  mixed  govern- 
ment and  Magna  Charta  fundamentalism,  Hamilton 
wound  up  with  a  theory  of  constitutionalism  which  has, 
essentially,  fewer  affinities  with  either  John  or  Sam  Adams 
than  it  has  with  John  Locke.  In  spite  of  his  best  efforts  to 
say  in  a  nice  way  what  John  Adams  had  said  in  a  nasty  way, 
the  author  of  the  seventy-eighth  Federalist  had  not  been 
able  to  convince  himself  that  the  classic  divisions  into 
lower  house,  upper  house,  and  executive  were  at  all  ade- 
quate under  the  unprecedented  conditions  prevailing  in 
the  American  republic.  So  he  concludes  in  effect  that  the 
principles  of  constitutionalism  are  not  to  be  entrusted  to 
any,  or  to  all,  of  these  three  organs  of  mixed  government; 
since  in  the  last  analysis  the  governmental  agents  of  the 
people,  under  the  mixed  form  as  well  as  any  other,  de- 
velop a  set  of  interests  and  an  outlook  seriously  diverging 
from  the  will  of  the  principals  who  deputized  them.  If 
Hamilton  had  stopped  at  this  point  and  concluded  that 
since  all  governments  are  afflicted  with  this  evil  tendency, 
since  all  governmental  agents  are  open  to  suspicion,  the 
responsibility  for  imposing  effective  restraints  on  these 
governmental  agents  must,  perforce,  be  entrusted  to  some 
force  in  the  community  distinct  and  apart  from  the  gov- 
ernmental apparatus,  he  would  have  found  himself  in 
happy  agreement  with  "the  wise  and  immortal  Locke." 

But  as  Hamilton  proceeds  further  and  further  from  the 
will  of  the  governmental  agents  to  the  will  of  the  sovereign 
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people,  it  becomes  increasingly  obvious  that  as  a  consti- 
tutionalist he  is  facing  not  so  much  to  the  past,  as  to  the 
future.  He  can  be  in  agreement  with  no  one,  because  no 
one  as  yet  has  thought  of  what  he  is  now  thinking.  For  no 
one  had  yet  thought  of  exploiting  a  philosophy  based  on 
distrust  of  governmental  agents  as  a  means  of  setting  up  an 
additional  body  of  governors,  superordinate  to  the  regular 
organs  of  government  in  which  the  people's  deputies  make 
and  execute  laws.  Most  of  the  post-Hobbesian  constitu- 
tionalists had  revolted  against  the  Leviathan  assumption 
that  rulers  are  somehow  purified  of  the  dross  of  human 
nature  in  being  elevated  to  office;  and  had  swung  back  to 
the  other  extreme  of  assuming  that  rulers  are  especially 
subject  to  the  workings  of  human  passions.  No  one  prior 
to  Hamilton  had  thought  of  taking  the  intermediate  po- 
sition that,  as  regards  the  traditional  organs  of  mixed 
government,  the  anti-Hobbesians  were  correct;  but  that, 
as  regards  a  judicial  organ  of  government,  in  which  elec- 
tion was  reduced  to  a  virtually  non-existent  minimum, 
Hobbes  was  equally  right  in  assuming  that  the  magistrate 
is  purged  of  his  human  passions. 

But  as  the  expounder  of  "New  Constitutionalism" 
turned  his  back  upon  the  past  and  allowed  his  mind  to 
dwell  on  what  might  be  in  the  future,  he  gave  earnest  assur- 
ance that  the  behavior  characteristics  which  so  rightly  made 
the  people  suspect  the  representatives  whom  they  elected 
were  totally  absent  in  the  case  of  the  judicial  govern- 
ing body,  which  they  had  no  controlling  part  in  selecting. 
Since  the  non-elected  governmental  agents  were  peculiarly 
endowed,  by  the  very  fact  of  not  being  subject  to  popular 
control,  to  articulate  the  true  and  genuine  constituent 
will  of  the  sovereign  people,  and  since  the  other  three  sets 
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of  popular  representatives  were  invariably  prone  either 
to  betray  the  will  of  the  people  or  to  give  expression  to 
momentary  popular  delusions,  it  must  follow  inexorably 
that  of  all  the  organs  of  government  the  judicial  must  be 
considered  the  only  accredited  supreme  spokesmen  of 
the  will  of  the  sovereign  people. 

This  assurance  of  Hamilton's,  half-Lockean,  half- 
Hobbesian,  encountered  vigorous  opposition  during  the 
first  half-century  of  the  republic.  At  the  very  time  that 
Hamilton  was  assuring  "the  respectable  majority"  of  New 
York  State  that  the  reasoned  judgment  of  the  governmental 
agents  in  the  judicial  departments  would  serve  as  guardian 
of  the  people's  better  self  against  the  self-interested  pas- 
sions of  popularly  elected  representatives  in  the  law-mak- 
ing and  law-administering  branches,  constitutionalists  like 
James  Wilson  were  taking  a  consistent  Lockean  line,  in 
pointing  out  that  the  people  should  be  on  their  guard 
against  "arbitrary  power"  in  every  branch  of  the  govern- 
ment. 

Among  all  the  terrible  instruments  of  arbitrary 
power  [warned  Wilson,  in  one  of  his  lectures  at 
the  College  of  Philadelphia],  decisions  of  courts, 
whetted  and  guided  and  impelled  by  considerations 
of  policy,  cut  with  the  keenest  edge,  and  inflict  the 
deepest  and  most  deadly  wounds. 

There  are  no  well-defined  limits  of  the  Judiciary 
power  [warned  Elbridge  Gerry],  they  seem  to  be 
left  as  a  boundless  ocean,  that  has  broken  over  the 
chart  of  the  Supreme  Lawgiver  .  .  .  and  as  they  can- 
not be  comprehended  by  the  clearest  capacity,  or  the 
most  sagacious  mind,  it  would  be  a  Herculean  labor 
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to  attempt  to  describe  the  dangers,  with  which  they 
are  replete. 

What  innumerable  acts  of  injustice  may  be  com- 
mitted [warned  John  Dickinson],  and  how  fatally 
may  the  principles  of  liberty  be  sapped,  by  a  suc- 
cession of  judges,  utterly  independent  of  the  people. 

A  few  years  later  the  philosopher  of  Jeffersonian  democ- 
racy, John  Taylor  of  Caroline,  slashed  at  the  very  founda- 
tions of  Hamilton's  fictions: 

If  the  judges  of  the  United  States  can  acquire  the 
exclusive  right  of  declaring  a  law  void,  without  any 
responsibility  or  mode  of  operating  the  declaration, 
they  must  become  a  political  department  of  great  im- 
portance. An  intention  of  creating  judicial  power  into 
a  political  department,  as  a  barrier  against  legislative 
usurpation,  is  the  inference  drawn  by  itself,  from  its 
right  to  refuse  to  execute  unconstitutional  laws;  but 
this  right  belongs  to  juries,  to  officers,  and  to  every 
citizen.  It  flows  from  the  limited  nature  of  our  gov- 
ernment, contrived  not  to  increase  the  power  of 
judges  or  juries  but  to  secure  the  sovereignty  of  the 
people.  [Italics  E.  M.]  This  would  not  be  secure  by 
inferring  from  the  limitation  of  legislative  power 
elected  by  the  people,  an  unlimited  judicial  power 
not  elected  by  the  people.  To  distrust  and  limit  re- 
sponsible and  removable  agents,  and  trust  without 
limit  irresponsible  and  irremoveable  agents,  could 
never  have  been  intended.  [Italics  E.  M.] 

In  echo  of  Taylor,  scores  upon  scores  of  Jeffersonians 
vehemently  denied  Chief  Justice  Marshall's  reiterated 
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dictum  that  this  was  exactly  what  had  been  intended.  In 
the  name  of  all  that  was  most  sacred  in  American  consti- 
tutionalism, Jefferson  and  his  partisans  made  sally  after 
sally  against  Marshall's  "corps  of  miners  and  sappers," 
who,  according  to  the  Jeffersonians,  were  engaged  in  the 
nefarious  task  of  destroying  the  fortress  of  republican 
government.  "In  England,"  wrote  Jefferson  in  the  effort  to 
dispose  of  the  stock  Hamiltonian  fiction  as  to  English 
precedents, 

where  Judges  were  named  and  removable  at  the  will  I 
of  an  hereditary  Executive,  from  which  branch  most 
misrule  was  feared,  and  has  flowed,  it  was  a  great  point 
gained  by  fixing  them  for  life,  to  make  them  inde- 
pendent of  the  executive.  But  in  a  government 
founded  on  the  public  will,  this  principle  operates  in 
a  different  direction,  and  against  that  will.  There  too 
they  were  still  removeable  on  a  concurrence  of  the 
executive  and  legislative  branches,  but  we  have  made 
them  independent  of  the  nation  itself. 

In  echo  of  Taylor  and  Jefferson,  scores  upon  scores  of 
Jacksonians,  as  they  launched  the  first  openly  declared 
"democratic"  crusade  against  the  principle  of  wealth,  in- 
veighed against  Marshall's  "elite  corps"  and  "bench  of 
Lords"  as  the  tools  of  "the  paper  aristocracy." 

The  history  of  the  encroachments  made  by  the 
Judiciary  on  the  legislative  power,  and  the  pretexts 
under  which  it  has  been  assumed,  would  furnish  one 
of  the  best  examples  on  record,  of  the  stealth  with  j 
which  the  aristocracy  appropriates  all  political  power 
to  itself.  .  .  .  The  Judiciary  has  in  all  times  been ' 
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found  the  best  medium  through  which  higher  powers 
in  disguise  have  been  enabled  to  accomplish  illicit 
purposes  .  .  .  the  Judicial  corps,  whose  well-tried 

(subservient  professional  ingenuity  will  never  fail  to 
furnish  from  their  Rules  of  Court  the  means  of  ruling 
the  community. 

Thus  in  1 828  did  the  editor  of  the  forthright  Jacksonian 
organ,  The  Argus  of  Western  America,  set  the  temper  of 
the  press  campaign  which  was  carried  on  so  vigorously 
during  the  next  five  years  "for  seasonable  and  effective 
pruning"  of  the  judicial  branch,  as  the  only  alternative 
to  the  democratic  ax. 

But  to  the  surprise  of  many  good  Jacksonian  Democrats, 
these  echoes  of  John  Taylor,  of  Jefferson,  and  of  the  editor 
of  the  frontier  Argus,  were  very  shortly  drowned  out  by 
echoes  from  the  seventy-eighth  Federalist  and  Chief  Jus- 
tice Marshall.  When  in  1835  as  a  reward  for  his  unwaver- 
ing defense  of  the  principle  of  numbers,  Roger  B.  Taney 
was  elevated  to  the  Supreme  Court,  most  of  his  fellow- 
workers  in  the  Jacksonian  party  looked  forward  to  a  new 
regime,  dedicated  to  the  restoration  of  republican  and 
democratic  constitutionalism.  Instead  of  which,  the  new 
Chief  Justice  during  the  next  two  decades  worked  his  way 
step  by  step  from  the  principle  of  numbers  and  democratic 
government  to  a  philosophy  of  constitutional  sovereignty 
and  judicial  constitutionalism,  in  which,  even  more  cate- 
gorically than  Hamilton  and  Hamilton's  disciples,  he  ruled 
out  the  operation  under  the  American  system  of  govern- 
ment of  what  he  referred  to  disparagingly  as  mere  "public 
I  opinion." 

In  a  preceding  chapter  we  have  already  analyzed  the 
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tremendous  significance  of  the  doctrines  of  governmental 
sovereignty  which,  under  the  aegis  of  Daniel  Webster  and 
Chief  Justice  Taney,  officially  displaced  the  doctrines  of 
popular  sovereignty,  as  propounded  by  Mr.  Justice  Wilson 
and  as  recognized  even  by  Hamilton  and  Marshall.  What 
we  are  in  a  position  to  consider  now  is  the  more  specific 
question  of  where,  within  the  general  area  of  govern- 
mental sovereignty,  ultimacy  of  discretion  has  gravitated. 
For  in  this  connection  there  is  no  more  illuminating  ex- 
perience than  that  of  the  American  statesman  who  was,  in 
turn,  Attorney  General  and  Secretary  of  the  Treasury  at 
the  height  of  the  democratic  crusade  against  the  financial 
aristocracy,  and  who  then  for  more  than  two  decades  was 
Chief  Justice  of  the  Supreme  Court  during  a  period  which 
marks  the  great  watershed  between  the  original  and  the 
final  periods  of  American  constitutional  history. 
;  In  following  Taney's  activities  as  wheelhorse  of  "the 
democracy,"  we  derive  an  insight  into  the  actual  character 
of  the  Jacksonian  movement,  which  is  at  striking  variance 
with  many  of  the  things  that  have  been  said  about  it.  In- 
stead of  being,  as  William  Graham  Sumner  and  Theodore 
Roosevelt  and  many  other  historians  have  indicated,  a 
period  in  which  the  numerical  majority  under  the  leader- 
ship of  the  Jacksonian  party  overran  the  Constitution,  it 
was  in  reality  a  period  characterized  by  the  most  bitter 
struggles  between  the  various  branches  of  government, 
each  of  which  had  been  given  its  part  of  power  and  its 
prerogative  of  concurrence  by  the  mixed-government  con- 
stitutionalists of  1787.  As  a  member  of  the  monarchical 
organ,  Taney  had  been  forced,  on  the  one  hand,  to  hear 
himself  and  his  fellow-Jacksonians  vilified  by  the  leading 
spokesmen  of  the  lower  house  and  the  upper  house  as  a 
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band  of  corrupt,  self-seeking,  unprincipled,  sycophantic 
betrayers  of  the  people;  and,  on  the  other,  to  prove  that 
the  opposition  of  the  "democratic"  and  "aristocratic" 
organs  to  the  Jacksonian  crusade  against  the  bankers  was 
unmistakable  evidence  that  the  members  of  both  houses  of 
Congress  were  venal,  corrupted,  unprincipled  placemen, 
who  had  betrayed  the  people's  will  in  order  to  receive 
Biddle's  gold.  Beginning  as  a  reformist  movement  dedi- 
cated to  restoring  the  power  of  the  people  by  a  wholesale 
expulsion  of  the  Washington  oligarchs,  Jacksonism  de- 
generated into  a  bitter  war  of  words  and  epithets  between 
the  competing  branches  of  the  government  over  the  ques- 
tion of  which  represented  the  will  of  the  people.  Over  an 
eight-year  stretch  an  increasingly  large  number  of  party 
newspapers  broadcast  to  an  increasingly  large  and  increas- 
ingly public-spirited  audience  interminable  and  profusely 
documented  evidence  in  support  of  the  fact  that  the  duly 
elected  representatives  of  the  people  were  betraying  the 
people  who  had  elected  them. 

If  To  the  readers  of  the  Democratic  press,  corruption  was 
rampant  in  the  House  of  Representatives  and  in  the  Sen- 
ate; to  the  readers  of  the  Whig  press,  corruption  was  ram- 
pant in  the  White  House  and  in  the  inner  circles  of  the 
administration;  to  the  public-spirited  Americans  who  read 
both  Democratic  and  Whig  press,  there  seemed  at  least 
enough  evidence  to  support  the  proposition,  advanced  so 
many  years  before  by  Alexander  Hamilton,  that  the  people 
required  protection  against  their  representatives  in  the 
law-making  and  law-administering  branches  as  a  whole. 
An  unwieldy  triune  apparatus  of  government,  which  had 
won  popular  acceptance  in  the  1780's  because  the  people 
were  afraid  of  potential  corruption  on  the  part  of  a  single 
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set  of  representatives,  had  succeeded  fifty  years  later,  at  a 
very  crucial  point  of  constitutional  development,  in  dis- 
seminating on  a  national  scale  the  notion  of  actual  and 
widespread  corruption  in  high  place. 

In  this  surcharged  atmosphere  of  recrimination  and 
counter-recrimination  between  rival  claimants  to  the 
people's  will,  a  second  impression  was  broadcast  through- 
out the  nation:  the  impression  that  one  or  another  of  these 
claimants  was  right  and,  by  negative  implication,  that  in 
some  organ  of  government  the  will  of  the  people  found 
true  expression.  Taney  himself  in  the  course  of  guiding 
the  President's  pen,  had  formulated  a  theory  of  what  he 
called  "popular  sovereignty,"  designed  to  show  that  the 
will  of  the  executive  department  and  the  will  of  the  people 
were  indistinguishable.  General  Jackson's  tremendous 
popularity  had  still  further  served  to  obliterate  any  dis- 
tinction between  the  General's  will  and  the  general  will 
of  the  sovereign  people.  And  in  the  wave  of  almost  hysteri- 
cal excitement  which  swept  the  country  during  the  months 
of  final  showdown  between  the  President  of  the  United 
States  on  the  one  hand,  and  the  President  of  the  Bank  of 
the  United  States  and  the  Senate  of  the  United  States  on 
the  other,  the  identification  of  the  popular  will  with  one 
or  another  organ  of  the  government  was  tightly  welded. 

Taney  entered  upon  his  duties  as  Justice  of  the  Supreme 
Court  with  this  turbulent  Jacksonian  background  still 
fresh  in  his  mind.  In  his  spare  hours  he  was  engaged  in 
writing  what  he  hoped  would  be  a  definitive  account  of 
the  sinister  forces  which  had  corrupted  the  representatives 
of  the  people  in  the  upper  and  lower  houses,  and  which 
had  made  inroads  on  the  virtue  and  incorruptibility  of 
even  the  people  themselves.  After  writing  his  opinions  in 
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the  Court  room,  he  would  return  in  the  evening  to  write 
his  opinions  of  the  Daniel  Websters  and  the  smaller  fry  in 
Congress  who  accepted  the  bribes  of  Nicholas  Biddle. 
"How  many  received  pecuniary  favors  during  that  session 
and  the  panic,"  wrote  Taney  in  his  neat  hand,  "we  shall 
never  know.  ...  I  have  heard  many  names  mentioned, 
some  of  them  high  in  influence.  .  .  .  But  it  would  be  im- 
proper to  repeat  them  as  I  have  no  absolute  proof  upon 
the  subject." 

It  is  a  highly  symbolic  fact  that  the  new  Chief  Justice 
never  completed  his  chronicle  of  the  great  crusade  against 
the  principle  of  wealth;  that  the  uncompleted  manuscript 
lay  buried  for  almost  a  century  at  the  bottom  of  a  box  of 
stray  papers.  For  as  the  hectic  days  of  Jacksonism  receded 
further  and  further  into  the  background,  Taney's  mind 
became  preoccupied  not  with  the  role  of  the  three  depart- 
ments of  government  which  compete  among  themselves 
according  to  the  age-old  formulas  which  John  Adams  had 
echoed,  but  with  that  fourth  department  of  government 
which  Alexander  Hamilton  had  bred  out  of  thin  air  by 
grafting  something  that  he  called  Montesquieu  on  to  some- 
thing that  he  called  John  Locke.  And  as  Taney  became 
more  preoccupied  with  the  role  of  the  judiciary  in  ex- 
pounding the  will  of  the  people,  he  found  himself  in  a  far 
more  strategic  position,  psychologically  speaking,  than 
Hamilton  had  enjoyed. 

For  whereas  Hamilton  was  completely  in  the  dark  as  to 
whether  the  irresponsible  judiciary,  which  he  had  ex- 
cogitated as  a  final  bulwark  against  the  operation  of  the 
principle  of  numbers,  might  be  engulfed  in  a  rising  tide 
of  constitutional  fundamentals,  as  invoked  by  disgruntled 
republican  majorities  or  a  restive  democratic  hoi  polloi, 
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Chief  Justice  Taney  was  able  to  look  back  upon  a  half- 
century  of  vehement  republicanism  and  democracy  which 
had  now  spent  its  force  without  in  any  way  institutional- 
izing the  principle  of  numbers  and  majority  rule.  The 
efforts  of  Jefferson  and  the  Jacksonians  to  instrumentalize 
the  constitutional  will  of  the  majority  by  the  organization 
of  cohesive  national  parties  had  generated  ever-mounting 
crescendos  of  popular  emotionalism  throughout  the 
country,  but  had  made  little  headway  against  the  triune 
jurisdictional  barriers  which  had  been  set  up  by  the  John 
Adams'  of  1 787  to  fragment  the  will  of  just  such  majorities. 
Majority-rule  constitutionalism  had  been  swallowed  up 
in  an  endless  round  of  bitter  struggles  among  the  three 
branches  of  mixed-government  constitutionalism,  each  of 
which  claimed  to  be  the  only  true  spokesman  of  the  sov- 
ereign majority,  and  none  of  which  any  longer  evoked 
much  response  from  a  people  that  was  beginning  to  react 
from  a  half-century  of  not  overly  productive  enthusiasms. 

Into  this  1 840  situation,  compounded  in  part  of  general 
emotional  fatigue  and  in  still  larger  part  of  constitutional 
stalemate,  the  new  Chief  Justice  stepped,  fully  armed  with 
the  Websterian  doctrine  of  governmental  sovereignty  and 
the  Hamiltonian  theory  of  judicial  governmentalism. 
Since  the  Jeffersonian  and  Jacksonian  party  leaders  had 
made  no  enduring  headway  toward  proving  that  the  ma- 
jority is  capable  of  imposing  its  own  constitutional  re- 
straints on  its  governmental  agents,  and  since  the  three 
law-making  and  law-administering  organs  had  made  no 
enduring  headway  toward  working  out  a  basis  of  amicable 
concurrence  among  themselves,  the  Taney  Court  pro- 
ceeded to  find  its  own  avenue  of  constitutional  escape. 

In  the  first  place  it  officially  disposed  of  the  lesser  ad- 
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versary,  the  doctrine  of  majority-rule  constitutionalism, 
according  to  which  the  sovereign  majority  can  initiate 
action  at  whatever  time  and  in  whatever  manner  it  sees 
fit;  and  in  its  place  set  up  the  doctrine  that  the  sovereign 
people  can  act  only  when  authorized  to  do  so  by  their  gov- 
ernmental representatives,  and  in  the  manner  prescribed 
under  the  existing  framework  of  government.  And  in  the 
second  place  it  turned  to  the  representatives  of  the  people 
in  the  law-making  and  executive  organs,  and  in  the  name 
of  majority-rule  constitutionalism  asserted  that  the  actions 
of  the  governmental  representatives  of  the  people  must  be 
approved  by  the  voice  of  the  sovereign  people.  Having 
denied  the  principle  of  constituent  power  as  traditionally 
understood,  having  identified  it  with  the  virtually  un- 
workable amending  power,  and  having  ruled  out  the 
people  as  sovereigns  proper,  the  representatives  of  the 
people  in  the  judiciary  department  were  completely  free 
at  last  to  exploit  the  fiction  of  popular  sovereignty  as 
justification  for  monopolizing  final  discretion  in  the  law- 
making and  law-administering  process. 

Having  officially  laid  to  rest  "the  fundamental  principle 
of  republican  government,"  the  representatives  of  the 
people  in  the  Taney  Court  were  in  a  position  to  turn  to 
their  advantage  what  was  really  significant  in  the  American 
doctrine  of  popular  sovereignty.  Having  at  last  officially 
instructed  their  fellow-citizens  that  they  could  not  exercise 
their  sovereignty  because  the  American  system  of  govern- 
ment is  a  representative  system,  implying  indirect  action, 
they  turned  in  the  next  breath  and  informed  the  duly 
elected  representatives  of  the  people  in  the  law-making 
and  law-administering  organs  that  they  could  not  act  be- 
cause, under  the  American  system  of  government,  the 
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people  is  sovereign,  and  the  decisions  of  the  people's  rep- 
resentatives in  a  particular  statute  must  give  way  to  the 
decision  of  the  people  itself  as  embodied  in  the  consti- 
tutional document.  The  people  must  not  decide  because 
it  is  the  representatives  who  must  decide;  the  represen- 
tatives must  not  decide  because  it  is  the  people  who  must 
decide. 

Thus  under  the  aegis  of  a  veteran  statesman  who  had 
grown  weary,  and  perhaps  disillusioned,  in  the  course  of 
a  nerve-racking  struggle  between  the  principle  of  numbers 
and  the  principle  of  wealth,  the  venerable  doctrines  of 
mixed-government  constitutionalism,  as  well  as  the  epoch- 
making  doctrines  of  majority-rule  constitutionalism,  gave 
way  to  the  fictions  which  Alexander  Hamilton,  out  of  a 
desire  to  transcend  forever  the  principle  of  numbers,  had 
pieced  together  out  of  Locke,  and  Hobbes,  and  Adams. 
Little  has  been  added  to  these  basic  fictions  of  judicial 
constitutionalism  since  "the  American  Rousseau"  drew 
together  the  various  strands  in  his  Dred  Scott  opinion.  By 
the  end  of  the  second  third  of  our  constitutional  history, 
the  tentative  formulas  of  Hamilton  had  become  the  unim- 
peachable formulas  of  those  who  enunciated  the  authentic 
decision  of  the  sovereign  people  as  to  what  is  law  and  not 
law. 

But  while  all  due  credit  should  be  accorded  the  great 
Jacksonian  for  his  role  in  transforming  the  fictions  of  the 
seventy-eighth  Federalist  into  the  immutable  verities  of 
constitutional  law,  the  honor  of  transforming  into  judicial 
precedents  the  realities  behind  Hamilton's  fictions  was 
reserved  to  the  Chief  Justice  whose  opinions  have  domi- 
nated the  last  third  of  American  constitutional  history: 
Stephen  J.  Field.  For  at  the  very  end  of  his  fictitious  bor- 
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rowings  from  Montesquieu  and  Locke,  Hamilton  had 
dropped  all  pretenses  about  separation  of  powers,  will  of 
the  people,  and  fundamental  constitutional  law;  and  had 
said  in  so  many  words  that  he  was  looking  for  an  additional 
organ  of  government,  vested  with  final  and  ultimate  re- 
sponsibility for  directing  the  course  of  legislation.  Instead 
of  separating  the  judicial  power  from  the  legislative  power, 
he  had  explicitly  pointed  out  that  his  non-elected  judges 
would  play  a  determining  role  in  making  laws: 

But  it  is  not  with  a  view  to  infractions  of  the  Con- 
stitution only  [Hamilton  writes],  that  the  independ- 
ence of  the  judiciary  may  be  an  essential  safeguard 
against  the  effects  of  occasional  ill-humors  in  the  so- 
ciety. These  sometimes  extend  no  farther  than  to  the 
injury  of  the  private  rights  of  particular  classes  of 
citizens  by  unjust  and  partial  laws.  Here  also  the 
:  firmness  of  the  judicial  magistracy  is  of  vast  impor- 
tance in  mitigating  the  severity  and  confining  the 
operation  of  such  laws.  The  firmness  of  the  judicial 
magistracy  not  only  serves  to  moderate  the  immediate 
mischiefs  of  those  which  have  been  passed,  but  it 
operates  as  a  check  upon  the  legislative  body  in  pass- 
ing them;  who,  perceiving  that  obstacles  to  the  suc- 
cess of  iniquitous  intention  are  to  be  expected  from 
the  scruples  of  the  courts,  are  in  a  manner  compelled, 
by  the  very  motives  of  the  injustice  they  meditate,  to 
qualify  their  attempts.  This  is  a  circumstance  calcu- 
lated to  have  more  influence  upon  the  character  of 
our  governments  than  but  few  may  be  aware. 

The  thesis  has  been  diligently  advanced  of  late  years, 
notably  by  Mr.  Justice  Frankfurter  and  his  strategically 
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placed  disciples  in  the  Federal  and  State  governments, 
that  the  generation  of  judges  headed  by  Chief  Justice  Field 
did  something  they  were  not  supposed  to  do.  From  the 
time  of  Justice  Thayer  and  Justice  Holmes,  Field  and  his 
host  of  debtors  have  been  accused  of  breaking  away  from 
the  healthy  tradition  of  judicial  constitutionalism  and,  by 
way  of  counteraction  against  the  intensification  of  demos 
pressures,  of  having  perverted  the  judiciary  into  a  class- 
conscious  super-legislature.  Periodically  some  Justice,  in 
dissenting  from  the  majority  opinion,  indulges  in  a  well- 
turned  quip  at  the  expense  of  his  brother  Justices  who 
are  trying  to  take  on  the  work  of  the  legislative  branch. 
And  of  recent  years  these  quips  of  the  minority  have  been 
taken  up  by  a  piqued  Executive,  who  announces  in  ring- 
ing terms  that  he  is  going  to  force  the  judicial  branch  to 
be  true  to  its  own  better  self,  as  envisaged  by  those  who 
brought  it  into  being. 

But  as  a  matter  of  strict  truth,  history  is  on  the  side  of 
Chief  Justice  Field  and  his  super-legislators.  In  setting  up 
"the  scruples  of  the  courts"  against  the  "iniquitous  inten- 
tion" of  legislative  majorities,  he  was  giving  flesh  and 
blood  to  the  innermost  hopes  which  had  gone  into  the 
making  of  judicial  review.  In  identifying  the  scruples  of 
the  Court  with  the  principle  of  wealth  as  against  the  prin- 
ciple of  numbers,  he  was  translating  into  effective  political 
action  the  basic  conclusion  toward  which  Alexander 
Hamilton  had  been  working  from  beginning  to  end  in 
The  Federalist  papers. 

Where  the  1880  craftsman  of  the  law  deviated  from  the 
1780  craftsman  was  in  firmly  establishing  the  notion  that 
these  "scruples  of  the  courts"  were  constitutional  scruples. 
Hamilton  had  frankly  said  that  quite  apart  from  matters 
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of  constitutionality,  the  courts  should  play  an  active  role 
in  determining  the  character  of  the  legislative  output. 
Field,  on  the  other  hand,  conceiving  his  strategy  in  the 
long  shadow  of  Roger  B.  Taney  and  the  Fourteenth 
Amendment,  convinced  himself  and  an  entire  generation 
of  Constitution  worshipers  that  such  anti-ma joritarian 
scruples  had  a  great  deal  to  do  with  questions  of  constitu- 
tionality. If  Field  had  prefaced  his  opinions  with  the  state- 
ment that  "it  is  not  with  a  view  to  infractions  of  the  Con- 
stitution only,  that  the  independence  of  the  judiciary  may 
be  an  essential  safeguard  against  the  effects  of  occasional 
ill-humors  in  the  society,"  he  would  have  deeply  offended 
the  constitutional  morality  of  a  generation  for  which  Ham- 
ilton's "New  Constitution"  had  become  "the  sacred  Ameri- 
can Constitution."  It  was  essential,  therefore,  for  Field  and 
his  brother-Justices  to  cloak  their  scruples  in  immediately 
identifiable  phrases  from  the  text  of  the  Constitution,  to 
identify  the  "iniquitous  intention"  of  the  legislative 
branch  with  violation  of  such  basic  constitutional  facts  as 
"due  process,"  "liberty,"  "equal  protection  of  the  laws," 
and  "property."  And  so  skillfully  and  so  persistently  did 
the  Field  generation  make  this  identification,  that  wide 
sections  of  public  opinion  became  aware  that  the  legisla- 
tive role  of  the*  judges  is  "a  circumstance  calculated  to  have 
more  influence  upon  the  character  of  our  governments 
than  but  few  may  be  aware." 

'  Before  we  can  make  an  intelligent  evaluation  of  this 
last  third  of  American  constitutional  history,  we  shall  have 
to  consider  far  more  systematically  than  we  have  as  yet 
certain  of  the  phrases  in  which  Field  cloaked  the  scruples 
of  his  Court.  Before  we  can  utter  the  final  word  as  to  the 
relationship  between  the  principle  of  American  consti- 
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tutionalism  and  the  principle  of  American  democracy,  we 
shall  have  to  think  through  what  we  mean  by  law,  by  lib- 
erty, by  the  individual,  by  property,  by  equality,  and  by 
the  people.  But  before  turning  to  these  various  chapters 
we  are  in  a  position,  on  the  basis  of  our  analysis  in  the  last 
two  chapters,  to  dispose  of  the  frequently  advanced  con- 
tention that  the  principle  of  constitutionalism  is  and  al- 
ways has  been  designed  to  impose  limitations  and  restraints 
on  the  operation  of  the  principle  of  majority  rule. 

When  Dorothy  Thompson,  at  the  height  of  the  1937 
controversy  over  the  Chief  Executive's  animadversions  on 
judicial  review,  declared  that  "government  by  majority" 
is  "at  variance  with  the  whole  philosophy  that  lies  behind 
the  American  Constitution,"  she  was  echoing  a  long  line 
of  nineteenth-century  liberals.  Tocqueville,  Hermann  von 
Hoist,  Ostrogorski,  William  Graham  Sumner,  Theodore 
Roosevelt,  and  a  host  of  lesser  historians  in  this  country 
and  in  Europe,  waxed  enthusiastic  over  the  principle  of 
American  constitutionalism  as  a  restraint  on  the  will  of  the 
majority  and  as  a  guarantee  of  the  sacred  rights  of  the 
minority. 

And  so  long  as  we  identify  the  principle  of  American 
constitutionalism  either  with  the  mixed-government  con- 
stitutionalism of  John  Adams  or  with  the  judicial  consti- 
tutionalism of  Alexander  Hamilton,  there  is  no  doubt  that 
"by  a  wise  constitution"  the  majority  "may  be  made  almost 
as  calm  as  water  in  a  great  artificial  reservoir."  But  on  the 
other  hand  if  we  identify  the  principle  of  American  consti- 
tutionalism with  the  constitutional  doctrines  of  John 
Locke  and  his  disciples  in  the  early  days  of  the  American 
republic,  then  constitution  becomes  a  process  in  which  the 
responsibility  for  imposing  effective,  regularized  restraints 
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on  government  is  assigned  to  the  living  majority  of  citizens; 
and  the  principle  of  constitutionalism  becomes  indistin- 
guishable from  the  principle  of  numbers. 

Thus  we  discover  that  in  the  case  of  constitutionalism, 
as  in  the  closely  related  principle  of  sovereignty,  there  are 
in  reality  two  readings:  a  majority-rule  reading  and  a 
minority-rights  reading,  both  of  which,  or  either  of  which, 
can  be  invoked  with  equal  historical  justification  by  the 
forces  engaged  in  the  current  struggle  over  the  will  of 
the  majority  as  against  the  rights  of  the  minority. 


w 


4 


"Miserable  is  the  servitude  when  the  laws  are  uncertain." 

JOHN  DICKINSON 

"Laws  .  .  .  have  neither  feet  nor  hands;  and  when  we  invoke 
them,  they  have  no  way  of  hearing  our  entreaties  or  of  running  to 
our  assistance.  They  can  serve  us  only  through  the  intermediation 
of  judges." 

SAMUEL  PUFFENDORFF 

"The  idea  of  governing  at  all  times  by  the  simple  force  of  law 
(which  we  have  been  told  is  the  only  admissible  principle  of  re- 
publican government)  has  no  place  but  in  the  reveries  of  those 
political  doctors  whose  sagacity  disdains  the  admonitions  of  ex- 
perimental instruction." 

ALEXANDER  HAMILTON 

"This  is  the  great  problem  in  politics,  that  I  compare  to  squaring 
the  circle  in  geometry;  to  find  a  form  of  government,  which  places 
the  law  above  men." 

ROUSSEAU 

"As  long  as  it  [the  Constitution]  continues  to  exist  in  its  present 
form,  it  speaks  not  only  in  the  same  words,  but  with  the  same 
meaning  and  intent  with  which  it  spoke  when  it  came  from  the 
hands  of  its  framers,  and  was  voted  on  and  adopted  by  the  people 
of  the  United  States." 

ROGER  B.  TANEY 

"Law  does  not  represent  the  dead,  it  is  the  dead  themselves,  it  is 
their  very  thought  perpetuated  in  immutable  script." 

FAGUET 

"The  'Demos  Krateo'  principle  .  .  .  attacked  the  principle  of  the 
supremacy  of  law  ...  it  raised  the  caprice  of  a  majority  ...  to 
the  dignity  of  the  sole  law  of  the  land." 

HERMANN  VON  HOLST 
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So  far  we  have  followed  the  procedure  of  establishing  first 
the  majority-rule  reading  of  the  principle  in  question,  and 
then  the  minority-rights  reading  of  this  principle.  In  the 
present  chapter  we  shall  reverse  the  approach  and  begin 
with  the  minority-rights  readings  of  law  propounded  by 
the  Field  and  post-Field  Courts  and  then  proceed  to  earlier, 
majority-rule  interpretations  of  what  is  meant  by  law; 
indicating,  in  conclusion,  that  majority -rule  law  and 
minority-rights  law  have  both  failed  in  their  professed 
objective  of  providing  permanent  escape  from  "the  arbi- 
trary." 

In  making  his  transition  from  the  Taney  Court  to  the 
Field  Court,  one  of  the  most  clear-sighted  of  American 
constitutional  historians,  Dumont  Smith,  has  written  as 
follows: 

We  approach  now  a  Revolution  in  our  form  of  gov- 
ernment accomplished  by  the  Supreme  Court  of  the 
United  States,  so  startling  that  it  seems  almost  incred- 
ible, and  this  Revolution  was  completed  so  silently 
that  it  has  passed  almost  unnoticed  even  by  the  care- 
ful historians  of  the  Constitution  and  the  Court. 

J19 
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In  analyzing  this  "almost  incredible"  revolution,  we 
must  first  of  all  realize  that  in  speaking  of  Field  and  the 
Field  Court,  we  are  in  reality  dealing  with  the  logical 
formulas  of  a  considerable  number  of  constitutional  au- 
thorities during  the  seventy-year  interval  between  1870 
and  1940.  To  use  the  words  of  the  distinguished  consti- 
tutional scholar,  Professor  Edward  S.  Corwin  of  Princeton, 
Field  was 

'the  pioneer  and  prophet  of  our  modern  constitutional 
law,  but  this  is  not  so  because  his  natural  law  creed 
was  his  own  peculiar  possession,  but  on  the  con- 
trary, because,  though  none  of  them  was  so  ready  to 
proclaim  the  faith  that  was  in  him,  both  in  season  and 
out,  it  was  shared,  none  the  less,  by  almost  all  his  asso- 
ciates on  the  Supreme  Bench. 

In  ferreting  out  Field's  "major  premises"  regarding  the 
nature  and  function  of  law,  we  frequently  find  that  they 
have  been  stated  more  incisively  and  graphically  by  one 
of  Field's  contemporaries  than  by  Field.  He  himself  has  a 
tendency  to  keep  certain  of  his  major  premises,  if  not 
inarticulate,  at  least  underarticulated.  For  example  Field's 
abiding  distrust  of  the  principle  of  numbers  as  the  con- 
trolling element  of  law  finds  its  most  incisive  utterances  in 
Judge  Dillon's  laconic  pronouncement:  "We  cannot  fail 
to  see  that  what  is  now  to  be  feared  and  guarded  against  is 
the  despotism  of  the  many— of  the  majdrity";  and  in  the 
classic  paragraph,  in  which  Mr.  Justice  Miller  declares 
that  the  democratic  many  are  far  more  despotic  than  the 
one-man  autocrat: 

I      It  must  be  conceded  that  there  are  such  rights  in 
I  every  free  government  beyond  the  control  of  the 
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State.  A  government  which  recognized  no  such  rights, 
which  held  the  lives,  the  liberty  and  the  property  of  | 
its  citizens  subject  at  all  times  to  the  absolute  dispo- 
sition and  unlimited  control  of  even  the  most  demo- 
cratic depository  of  power,  is  after  all  but  a  despotism. 
It  is  true  that  it  is  a  despotism  of  the  many,  of  the 
majority,  if  you  choose  to  call  it  so,  but  it  is  none  the 
less  a  despotism.  It  may  well  be  doubted  if  a  man  is  to  j 
hold  all  that  he  is  accustomed  to  call  his  own,  all  in 
which  he  has  placed  his  happiness,  and  the  security 
which  is  essential  to  that  happiness,  under  the  unlim- 
ited dominion  of  others,  whether  it  is  not  wiser  that 
this  power  should  be  exercised  by  one  man  than  by  | 
many. 

For  the  most  clear-cut  statement  of  Field's  Hamiltonian 
premise  that,  quite  apart  from  the  Constitution,  the  law- 
making activities  of  the  legislative  branch  must  be  curbed 
and  directed  by  more  responsible  elements  in  the  judicial 
branch,  we  turn  not  to  Field  himself,  but  to  Judge  Cooley 
and  to  Mr.  Justice  Brewer. 

It  does  not  follow,  however  [writes  Cooley],  that 
in  every  case  the  courts,  before  they  can  set  aside  a 
law  as  invalid,  must  be  able  to  find  in  the  Constitution 
some  specific  inhibition  which  has  been  disregarded, 
or  some  express  command  which  has  been  disobeyed. 
.  .  .  There  are  on  all  sides  definite  limitations  which 
circumscribe  the  legislative  authority,  aside  from  the 
specific  restrictions  which  the  people  impose. 

Even  more  clearly,  Field's  nephew,  Mr.  Justice  Brewer, 
makes  explicit  what  is  implied  in  Field's  "theory  upon 
which  our  political  institutions  rest": 
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The  habit  of  regarding  the  legislature  as  inher- 
]  ently  omnipotent,  and  looking  to  see  what  express 
restrictions  the  Constitution  has  placed  on  its  action, 
is  dangerous,  and  tends  to  error.  Rather  regarding 
first  those  essential  truths,  those  axioms  of  civil  and 
political  liberty  upon  which  all  free  governments  are 
founded,  and  secondly  those  statements  of  principles 
in  the  bill  of  rights  upon  which  this  governmental 
structure  is  reared,  we  may  properly  then  inquire 
what  powers  the  words  of  the  Constitution,  the  terms 
f  of  the  grant,  convey. 

At  the  conclusion  of  Chapter  Three  we  gave  credit  to 
Field,  personally,  for  having  converted  these  disembodied 
axioms  into  substantial  constitutional  law;  and  there  is  no 
doubt  that  his  early  dissenting  opinions  regarding  the  sub- 
stance of  such  constitutional  phrases  as  "due  process  of 
law"  and  "equal  protection  of  the  laws"  continued  to 
exert  a  deep  and  enduring  influence  on  the  course  of  ju- 
dicial decision,  both  on  the  Federal  and  State  levels.  But 
even  here,  if  we  are  looking  for  the  most  forceful  and 
closely  reasoned  statement  of  the  "almost  incredible"  revo- 
lutionary change  that  the  words  of  the  Fourteenth  Amend- 
ment were  to  effect  in  our  philosophy  of  law,  we  turn  not 
to  Field's  minority  opinion  in  Butchers'  Union  Co.  v. 
Crescent  City  Co.,  but  to  Justice  Matthews's  majority 
opinion  in  Hurtado  v.  U.S.: 

It  is  not  to  be  supposed  that  these  legislative  powers 
are  absolute  and  despotic.  ...  It  is  not  every  act, 
legislative  in  form,  that  is  law.  Law  is  something  more 
than  mere  will  exerted  as  an  act  of  power.  It  must  not 
be  a  special  rule  for  a  particular  person  or  a  particular 
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case,  but,  in  the  language  of  Mr.  Webster,  in  his  fa- 
miliar definition,  "the  general  law  .  .  .  that  every 
citizen  shall  enjoy  his  life,  liberty,  property  and  im- 
munities under  the  protection  of  the  general  rules 
which  govern  society,"  and  thus  excluding  .  .  .  par- 
tial and  arbitrary  exertions  of  power  under  the  forms 
of  legislation.  Arbitrary  power,  enforcing  its  edicts  to 
the  injury  of  the  persons  and  property  of  its  objects, 
is  not  law,  whether  manifested  as  the  decree  of  a  per- 
sonal monarch  or  of  an  impersonal  multitude,  and  the 
limitations  imposed  by  our  constitutional  law  upon 
the  actions  of  the  governments,  both  State  and 
national,  are  essential  to  the  preservation  of  public 
and  private  rights,  notwithstanding  the  representa- 
tive character  of  our  political  institutions.  The  en- 
forcement of  these  limitations  by  judicial  process  is 
the  device  of  self-governing  communities  to  protect 
the  rights  of  individuals  and  minorities,  as  well 
against  the  power  of  numbers  as  against  the  violence 
of  public  agents  transcending  the  limits  of  lawful 
authority,  even  when  acting  in  the  name  and  wielding 
the  force  of  the  government. 

With  a  reasoned  thoroughness  which  the  more  laconic 
and  pontifical  Chief  Justice  seldom  attained,  Justice 
Matthews  in  his  epoch-making  majority  opinion  set  up 
what  was  to  prove  the  basic  line  of  division  in  the  great 
bulk  of  judicial  opinions  during  the  next  half-century.  On 
the  one  side  of  the  great  constitutional  divide,  "legislative 
powers,"  "acts,  legislative  in  form,"  "mere  will  exerted  as 
an  act  of  power,"  "special  rules  for  a  particular  person  or  a 
particular  case,"  "exertions  of  power  under  the  forms  of 
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legislation,"  "arbitrary  power,  enforcing  its  edicts  to  the 
injury  of  the  persons  and  property  of  its  objects,"  "the 
decree  of  an  impersonal  multitude,"  "the  representative 
character  of  our  political  institutions,"  "the  power  of  num- 
bers," "the  violence  of  public  agents,  even  when  acting  in 
the  name  and  wielding  the  force  of  the  government"— on 
the  other  side  of  the  great  constitutional  divide,  "law," 
"the  general  law,"  "life,  liberty,  property  and  immunities 
under  the  protection  of  the  general  rules  which  govern 
society,"  "the  limits  of  lawful  authority,"  "limitations  im- 
posed by  our  constitutional  law,"  "the  enforcement  of 
these  limitations  by  judicial  process,"  "the  rights  of  in- 
dividuals and  minorities." 

On  one  side,  systematic  identification  of  law  and  consti- 
tutional law  with  finality  of  judicial  discretion  in  matters 
involving  individual  and  minority  rights— on  the  other, 
"arbitrary"  government.  This  is  the  quintessence  of  Field, 
but  in  none  of  his  opinions  has  he  made  such  a  neat  and  ex- 
haustive classification  of  the  two  sets  of  political-power 
formulas  that  were  striving  for  ascendancy  during  the 
years  when  sober-minded  citizens  began  to  fear  that  the 
forces  of  civil  war  were  beginning  to  assume  a  new  pattern. 

Nowhere  in  Field's  majority  or  minority  opinions  do  we 
find  as  overarticulate  or  succinct  an  appraisal  of  this  identi- 
fication of  anti-majority  judicialism  and  written  constitu- 
tion as  in  the  Muller  v.  Oregon  dissent  of  Field's  nephew, 
Justice  Brewer: 

It  is  the  peculiar  value  of  a  written  constitution 
that  it  places  in  unchanging  form  limitations  upon 
legislative  action,  and  thus  gives  a  permanence  and 
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stability  to  popular   government  which   otherwise 
would  be  lacking. 

"They  planted  in  the  Constitution  a  monumental  truth 
to  stand  four-square,  whatever  wind  might  blow,  that  truth 
is  but  the  golden  rule,  so  entrenched  to  curb  the  many  who 
would  do  to  the  few,  as  the  many  would  not  have  the  few 
do  to  them."  Thus  Roscoe  Conklin,  many,  many  years 
after  the  event,  explained  the  motives  of  the  statesmen  who 
had  included  the  phrases  "due  process  of  law"  and  "equal 
protection  of  the  laws"  in  the  Fourteenth  Amendment. 
Later  historians  have  not  been  altogether  sure  that  At- 
torney Conklin  was  not  reading  back  into  the  minds  of  the 
men  who  thought  they  were  liberating  the  black  slaves 
some  of  the  fears  that  were  being  generated  by  the  more 
recent  murmurs  of  the  wage-slaves  and  the  farmers.  But  no 
one  has  doubted  that  Conklin's  "monumental  truth"  was 
most  definitely  "planted  in  the  Constitution"  by  some- 
body. Whether  it  was  due  to  the  framers  of  the  Fourteenth 
Amendment,  or,  what  seems  infinitely  more  likely,  to  inter- 
preters of  the  Fourteenth  Amendment,  like  Chief  Justice 
Field  and  Mr.  Justice  Matthews,  the  written  Constitution 
became  the  palladium  of  the  golden  rule,  which  keeps  the 
many  from  doing  to  the  few  as  they  would  not  have  the  few 
do  to  them. 

During  the  interval  between  Justice  Stephen  J.  Field 
and  Justice  Owen  D.  Roberts,  this  rule,  at  once  golden  and 
black-and-white,  has  been  invoked  in  innumerable  ma- 
jority opinions,  both  on  the  Federal  and  State  levels.  Dur- 
ing this  half-century  the  democratic  winds  have  at  times 
gathered  such  force  as  to  register  cyclone  warnings  on  the 
judicial  barometer.  At  periodic  intervals  "exertions  of 
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power  under  the  form  of  legislation"  have  indicated  that 
many  were  departing  from  the  golden  rule  of  Roscoe 
Conklin,  so  that  it  has  been  necessary  for  the  guardians  of 
the  law  to  invoke  the  words  of  the  Constitution,  in  which 
the  supreme  law  finds  its  ultimate  expression. 

From  Field  to  Roberts,  such  "beneficial"  considera- 
tions as  social  efficiency,  human  well-being,  economic  wel- 
fare, have  been  officially  subordinated  to  the  monumental 
truth  planted  four-square  in  the  written  Constitution. 
Whether  it  be  an  attempt  on  the  part  of  railroad  workers 
to  work  out  a  retirement  pension  scheme,  or  on  the  part 
of  the  farmers  to  cope  with  the  harrowing  problem  of  over- 
production, the  Justice  Fields  and  the  Justice  Roberts 
have  rendered  their  variant  of  the  opinion  in  which  a 
learned  justice  of  the  New  York  State  Court  in  1911  de- 
scribed "the  only  chart  by  which  the  ship  of  state  is  to  be 
guided,"  "whatever  winds  may  blow." 

The  report  of  the  commission  is  based  upon  a  most 
voluminous  array  of  statistical  tables,  extracts  from 
the  works  of  philosophical  writers  and  the  industrial 
laws  of  many  countries,  all  of  which  are  designed  to 
show  that  our  own  system  of  dealing  with  industrial 
accidents  is  economically,  morally  and  legally  un- 
sound. Under  our  form  of  government,  however, 
courts  must  regard  all  economic,  philosophical  and 
moral  theories,  attractive  and  desirable  though  they 
may  be,  as  subordinate  to  the  primary  question 
whether  they  can  be  molded  into  statutes  without  in- 
fringing upon  the  letter  or  spirit  of  our  written  con- 
stitutions. ...  In  a  government  like  ours,  theories 
of  public  good  or  necessity  are  often  so  plausible  or 
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sound  as  to  command  popular  approval,  but  the 
courts  are  not  permitted  to  forget  that  law  is  the  only 
chart  by  which  the  ship  of  state  is  to  be  guided. 

When  toward  the  end  of  a  half-century  of  such  guidance, 
the  ship  of  state  seemed  headed  for  the  rocks,  and  the 
amateur  "Skipper"  in  the  White  House  was  forced  to 
resort  to  drastic  measures  against  the  judicial  pilots,  a 
storm  of  words  and  phrases  ensued.  When  the  President, 
in  the  name  of  a  majority  of  the  American  people,  warned 
the  law-mongers  that  plausible  "theories  of  public  good  or 
necessity"  could  no  longer  be  manhandled  on  the  plea  of 
judicial  discretion,  a  host  of  constitutional  moralists  arose 
to  avenge  the  honor  of  outraged  ancestors.  Dorothy 
Thompson  considered  devoting  an  entire  column,  under 
the  title  of  "Alexander  Hamilton  to  Franklin  Delano 
Roosevelt,"  to  a  reprint  of  the  seventy-eighth  Federalist,  in 
which  Hamilton  had  forever  laid  to  rest  such  constitutional 
indecencies  as  were  emanating  from  the  White  House. 
From  pulpit  and  college,  from  editorial  sanctum  and  gov- 
ernmental committee  room,  the  elusive  formulas  of  Field 
and  Matthews  and  Taney,  of  Daniel  Webster  and  Alexan- 
der Hamilton,  were  broadcast  to  a  bedeviled  and  bewil- 
dered people. 

"We  declare,"  so  runs  the  culminating  statement  of  the 
Senate  Judiciary  Committee  in  its  classic  repudiation  of 
the  Court  Reorganization  Bill, 

for  the  continuance  and  perpetuation  of  government  ( 
and  rule  by  law,  as  distinguished  from  government 
and  rule  by  men,  and  in  this  we  are  but  re-asserting 
the  principles  basic  to  the  Constitution  of  the  United 
States. 


128  LAW 

From  this  Senate  Judiciary  Committee  report,  which 
comes  closer  than  any  other  single  document  to  including 
all  the  arguments  in  favor  of  minority-rights  constitu- 
tionalism and  minority-rights  law,  it  is  interesting  to  turn 
back  to  an  older  conception  of  law,  with  an  eye  to  discover- 
ing what  "a  government  of  laws  and  not  of  men"  meant  to 
the  political  scientists  who  coined  the  term. 

The  phrase  "a  government  of  laws  and  not  of  men"  was 
imbedded  in  American  speech  by  the  men  who  framed  the 
Massachusetts  State  Constitution  of  1780.  This  constitu- 
tion was  familiarly  referred  to  in  the  early  days  as  "the 
Oceana  Constitution,"  because  it  was  supposed  to  be 
modeled  so  closely  on  the  constitution  which  a  seventeenth- 
century  English  republican,  named  James  Harrington, 
had  formulated  for  his  imaginary  commonwealth  of 
Oceana.  The  author  of  Oceana,  like  most  republicans  who 
wrote  in  the  long  shadow  of  Machiavelli,  proceeded  from 
the  assumption  that  "the  interest  of  the  few  is  not  the  hap- 
piness of  mankind,"  and  that  matters  of  political  and  social 
policy  should  be  conceived  and  executed  in  terms  of  the 
great  body  of  the  people  composing  the  commonwealth. 
And  like  his  contemporary,  Algernon  Sidney,  and,  later, 
Montesquieu,  he  particularly  emphasized  the  necessity  of 
a  judiciary  immediately  responsible  to  the  people. 

So  that  when  a  republican  author  like  James  Harrington 
invoked  an  "empire  of  laws,  and  not  of  men,"  we  have 
grounds  for  suspecting  that  he  meant  something  quite  dif- 
ferent from  the  Republican  (and  Democratic)  authors  of  a 
Senate  document  aimed  to  dispel  the  heresy  of  a  majority- 
controlled  judiciary.  It  so  happens  that  such  suspicions  are 
explicitly  confirmed  from  a  quarter  which  under  the  cir- 
cumstances is  above  suspicion.  One  of  the  framers  of  "the 
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Oceana  Constitution"  of  Massachusetts  was  John  Adams, 
who,  as  we  already  know,  was  convinced  that  "the  interest 
of  the  few"  is  "the  happiness  of  mankind."  He  would  not, 
therefore,  be  inclined  to  impute  majority-rule  sentiments 
to  celebrated  authors,  where  such  sentiments  did  not  exist. 
John  Adams  wrote  as  follows: 

Republican  writers  in  general,  and  those  in  Eng- 
land in  particular  .  .  .  have  said  that  legitimate 
governments,  or  well-ordered  commonwealths,  or 
well-constituted  governments,  were  those  where  the 
law  prevailed;  they  have  always  explained  their  mean- 
ing to  be  equal  laws  made  by  common  consent  or  the 
general  will— that  is,  to  say,  made  by  the  majority,  and 
equally  binding  upon  majority  and  minority  ...  a 
government  of  laws  and  not  men  was  intended  by 
them  as  a  description  of  a  commonwealth.  .  .  .  They 
have  taken  it  for  granted  that  human  nature  is  so  fond 
of  liberty,  that  if  the  whole  society  were  consulted,  a 
majority  would  never  be  found  to  put  chains  upon 
themselves  by  their  own  act  and  voluntary  consent. 

Thus  on  the  unimpeachable  authority  of  John  Adams 
we  have  "law"  identified  with  "equal  laws  .  .  .  made  by 
the  majority,  and  equally  binding  upon  majority  and 
minority"— an  identification  diametrically  opposite  to  the 
identifications  implicit  in  Mr.  Justice  Matthews's  "due 
process"  dichotomy,  as  analyzed  on  page  123. 

In  attempting  to  account  for  this  great  discrepancy  be- 
tween the  "law"  of  Harrington  and  his  disciples  and  the 
"law"  of  Mr.  Justice  Matthews  and  his  disciples,  we  are 
assisted  by  certain  observations  in  the  Hurtado  opinion 
itself.  Even  before  the  Hurtado  case  Mr.  Justice  Miller,  in 
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Davidson  v.  New  Orleans,  had  identified  "law  of  the  land," 
in  its  English  setting,  with  "the  ancient  and  customary  laws 
of  the  English  people,  or  laws  enacted  by  the  Parliament  of 
which  those  barons  were  a  controlling  element.  It  was  not 
in  their  mind  therefore  to  protect  themselves  against  the 
enactment  of  laws  by  the  Parliament  of  England."  Con- 
tinuing the  same  line  of  argument,  Justice  Matthews 
pointed  out,  in  re  due  process  of  law,  in  the  pre-American 
setting  that 

The  concessions  of  Magna  Charta  were  wrung 
from  the  King  as  guaranties  against  the  oppressions 
and  usurpations  of  his  prerogative.  It  did  not  enter 
into  the  minds  of  the  barons  to  provide  security 
against  their  own  body  or  in  favor  of  the  Commons  by 
limiting  the  power  of  Parliament  .  .  .  for  notwith- 
standing what  was  attributed  to  Lord  Coke  in  Bon- 
ham's  Case  .  .  .  the  omnipotence  of  Parliament  over 
the  common  law  was  absolute,  even  against  common 
right  and  reason.  The  actual  and  practical  security 
against  legislative  tyranny  was  the  power  of  a  free 
public  opinion  represented  by  the  Commons. 

In  identifying  "due  process  of  law,"  at  its  earlier  stages, 
with  whatever  parliamentary  enactments  met  with  the 
approval  of  free  public  opinion,  Mr.  Justice  Matthews  was 
much  closer  to  the  republicans  whom  John  Adams  was 
writing  about  than  to  the  latter-day  Republicans  (and 
Democrats)  who  used  "due  process"  as  a  bulwark  against 
the  tyranny  of  public  opinion  as  expressed  by  the  legisla- 
tures. In  many  respects  the  leaders  of  the  House  of  Com- 
mons were  making  the  same  attempt  that  the  republican 
and  social-compact   theorists  were  making:    to  effect  a 
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transition  from  the  private  law  "privilege"  of  the  Middle 
Ages  to  the  res-publica  public  law-making  of  a  modernized 
political  society.* 

Harrington  was  not  at  all  blind  to  the  fact  that  the 
liberty  of  the  English  people  was  derived  in  large  part  from 
what  he  called  "the  great  wrestling  match  between  the 
King  and  the  nobles,"  which  had  gone  on  for  so  many  cen- 
turies. But  he  was  too  deeply  under  the  influence  of  "the 
mauster  Machiavel  .  .  .  the  only  political  philosopher  of 
modern  times,"  to  entrust  the  preservation  of  the  general 
will  to  any  of  the  medieval  organs  of  government.  He  was 
too  attached  to  the  ideal  of  commonwealth  to  place  much 
confidence  in  anything  that  had  emanated  from  a  system 
dedicated  to  the  protection  of  the  private  wealth  of  power- 
ful feudal  nobles,  and  not  quite  so  powerful  feudal  com- 
moners. 

As  a  good  Machiavellian  republican,  Harrington  was 
less  akin,  temperamentally,  to  the  still  in  many  ways 
medieval-minded  leaders  of  the  House  of  Commons  than 
to  the  free  spirits  who,  along  many  lines,  were  leading  the 
revolt  against  the  whole  medieval  scheme  of  things.  In  the 
wake  of  Thomas  Aquinas— whose  magistral  treatises  had 
supplanted  the  whimsical,  voluntaristic  God  of  the  Middle 
Ages  with  a  deity  operating  under  the  sway  of  established, 
regularized,  cosmic  laws— philosophers,  scientists,  poets, 
literary  critics,  businessmen,  and  political  scientists  sought 
to  eliminate  the  play  of  the  unpredictable,  arbitrary  forces 
which  had  haunted  the  medieval  mind.  Boileau,  Newton, 
Shaftesbury,  Dryden,  Bolingbroke,  Pope— each  in  his  own 
metier  sought  to  establish  general,  fixed  rules  of  cosmic 
and  human  behavior  which  men  could  take  for  granted 

*  See  pages  156-8. 
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and  by  which  they  could  chart  their  courses.  This  was  what 
they  meant  by  "security,"  the  sense  of  assurance  that  arises 
from  knowing  that  things  will  not  suddenly  change,  inex- 
plicably and  arbitrarily,  as  they  had  been  doing  for  so  many 
centuries  prior  to  the  Renaissance. 

In  the  general  climate  of  opinion  produced  by  the 
Renaissance,  it  was  natural  that  political  writers  should 
have  intensified  the  age-old  quest  for  fixed  rules  of  social 
and  political  behavior  which  would  give  the  citizen  a 
sense  of  security  about  what  the  future  held  for  him. 
Hence  it  was  especially  natural  that  John  Locke,  a  member 
of  the  Shaftesbury-Bolingbroke-Pope  circle,  should  have 
constructed  his  "commonwealth"  with  an  eye,  primarily, 
to  guaranteeing  the  establishment  of  fixed  rules.  The 
properly  constituted  commonwealth  must  have,  first  and 
foremost, 

an  established,  settled,  known  law,  received  and 
allowed  by  common  consent  to  be  the  standard  of 
right  and  wrong,  and  the  common  measure  to  decide 
all  controversies  between  them;  a  standing  rule  to  live 
by,  common  to  every  one  of  that  society,  and  made  by 
the  legislative  power  erected  in  it. 

Within  the  course  of  two  short  pages,  Locke  emphasizes 
over  and  over  again  the  necessity  for  "standing  rules," 
"declared  laws,"  "settled  standing  laws,"  "stated  rules  of 
right  and  property,"  "declared  and  received  laws,"  "estab- 
lished and  promulgated  laws,"  "promulgated,  established 
laws,  not  to  be  varied." 

Locke's  reiteration  of  the  need  for  "standing  rules"  is  to 
be  explained  by  the  fact  that  his  Treatise  was  directed 
against  a  monarchist  named  Sir  Robert  Filmer,  who  had 
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propounded  an  elaborate  justification  of  "arbitrary  gov- 
ernment," maintaining  that  under  every  form  of  govern- 
ment some  man,  in  the  last  resort,  exercises  personal  discre- 
tion and  will,  which  may  be  whimsical  or,  in  other  words, 
"arbitrary."  To  Locke,  Filmer's  assumption  was  intoler- 
able; it  made  men  subject  to  the  "inconstant,  uncertain, 
unknown  will  of  another  man,"  which  was  the  very  antith- 
esis of  political  freedom. 

So  he  set  out  to  erect  a  system  of  political  society  from 
which  "arbitrary"  will  would  be  eliminated.  It  has  often 
been  stated  by  supposedly  reputable  authorities  that  Locke 
believed  in  a  "state  of  nature."  Nothing  could  be  further 
from  the  truth.  For  to  Locke  the  state  of  nature  was  synon- 
ymous with  "the  arbitrary."  To  be  sure,  there  was  "a  law 
of  nature"  enjoining  individuals  to  be  altruistic  and 
benevolent  toward  their  fellow-individuals,  and,  to  be 
sure,  there  was  a  natural  predisposition  toward  altruistic 
and  mutual  accommodation  on  the  part  of  the  natural 
man;  but  if  each  individual  were  left  free  to  render  his 
own  reading  of  the  law  of  nature,  there  would  inevitably 
be  such  a  multitude  of  alternative  and  mutually  exclusive 
readings  as  to  reduce  natural  society  to  a  chaos  of  con- 
flicting judgments. 

From  such  an  intolerable  state  of  affairs  it  was  impera- 
tive to  find  an  escape— an  escape  which  would  eliminate 
this  kind  of  "arbitrary"  will  without  substituting  therefor 
another  type  of  "arbitrary"  will.  In  answer  to  Hobbes,  who 
had  sought  escape  from  an  essentially  similar  type  of  chaos 
in  the  person  of  an  "arbitrary"  monarch,  Locke  retorts 
that  there  is  little  profit  to  a  man  in  gaining  freedom  from 
the  "polecats  and  the  foxes"  in  the  original  state  of  nature 
if  in  doing  so  he  must  surrender  himself  to  "the  lion." 
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From  Locke's  point  of  view  there  is  no  difference  between 
the  individual  member  of  society  who  is  free  to  do  as  "he 
lists"  and  the  individual  ruler  who  is  free  to  do  as  he  wills. 
They  are  both  equally  in  a  state  of  nature  and  equally  dan- 
gerous to  the  operation  of  that  type  of  fixed  standing  rules 
which  alone  makes  for  political  freedom. 

It  has  frequently  been  assumed,  particularly  in  the  last 
fifty  years,  that  in  his  flight  from  "the  arbitrary"  Locke 
formulated  a  theory  of  natural  law  such  as  the  medieval 
barons  had  used  in  their  efforts  to  circumscribe  the  pre- 
rogative  of  an  overpowerful  monarch;  that  in  his  revolt 
against  Filmer's  prerogative  he  resurrected  medieval  doc- 
trines of  privilege,  by  means  of  which  powerful  individ- 
uals sought  immunity  from  the  operation  of  the  public 
law;  that  the  essentials  of  "due  process"  law  as  expounded 
by  Mr.  Justice  Matthews  and  Mr.  Justice  Field  are  im- 
bedded in  Locke's  Second  Treatise  of  Government. 

On  the  basis  of  the  preceding  chapter,  in  which  we 
analyzed  Locke's  theory  of  constitutionalism,  we  have 
solid  grounds  for  doubting  such  an  assumption.  Certainly 
no  political  scientist  was  ever  more  deeply  convinced  than 
Locke  that  any  government,  whatever  its  form,  may  be- 
come "arbitrary";  but  it  would  never  have  occurred  to 
him  to  seek  a  cure  for  this  universal  evil  by  having  one  of 
the  organs  of  government  nullify  the  operation  of  the  pub- 
lic law  by  invoking  the  medieval  formulas  of  privilege.  If 
government  has  this  inherent  tendency  to  work  at  cross- 
purposes  with  the  commonwealth,  the  only  solution  there- 
for is  to  invoke  the  fixed  law  of  nature  and  reason  by  which 
the  commonwealth  expresses  its  own  will— the  law  of 
nature  and  reason  according  to  which,  as  Locke  states  it, 
"the  act  of  the  majority  passes  for  the  act  of  the  whole,  and 
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of  course  determines,  as  having  by  the  law  of  nature  and 
reason,  the  power  of  the  whole." 

The  fact  that  Locke  found  law  neither  in  the  private 
privilege  of  the  medieval  nobility  nor  in  the  immunities 
of  judicial  "due  process,"  becomes  all  the  clearer  when  we 
examine  the  writings  of  Locke's  numerous  disciples  in  the 
new  commonwealths  beyond  the  Atlantic.  Whereas  the 
guardians  of  "due  process,"  from  Field  and  Matthews 
through  White  and  Taft  to  Roberts  and  Frankfurter,  have 
nullified  the  will  of  legislative  majorities  by  an  appeal  to 
something  called  "the  law  of  nature"  and  "the  rule  of 
reason,"  Thomas  Jefferson  and  James  Wilson  and  John 
Dickinson  and  Noah  Webster  and  James  Madison,  in  the 
manner  of  Locke,  equated  "natural  law,"  "reason,"  "com- 
mon sense,"  "intuitive  truth"  with  the  will  of  the  majority. 

Every  man,  and  every  body  of  men  on  earth  [de- 
clared Jefferson]  possess  the  right  of  self-govern- 
ment. They  receive  it  with  their  being  from  the  hand 
of  nature.  Individuals  exercise  it  by  their  single  will; 
collections  of  men  by  that  of  their  majority;  for  the 
law  of  the  majority  is  the  natural  law  of  every  society 
of  men. 

And  in  another  connection: 

The  will  of  the  majority,  the  natural  law  of  every 
society,  is  the  only  sure  guardian  of  the  rights  of  man. 
Perhaps  even  this  may  sometimes  err;  but  its  errors 
are  honest,  solitary,  and  short-lived. 

Which  is  most  reasonable  and  equitable  [asked 
James  Wilson]— that  the  minority  should  bind  the 
majority— or  that  the  majority  should  bind  the  minor- 
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ity?  The  latter  certainly.  It  is  most  reasonable;  be- 
cause it  is  not  so  probable,  that  a  greater  number,  as 
that  a  smaller  number,  concurring  in  judgment 
should  be  mistaken.  It  is  most  equitable;  because  the 
greater  number  are  presumed  to  have  an  interest  in 
the  society  proportioned  to  that  number. 

The  opinions  of  a  majority  [stated  Noah  Webster] 
must  give  law  to  the  whole  state;  a  doctrine  as  uni- 
versally received  as  any  intuitive  truth. 

The  common  sense  of  mankind  [wrote  John  Dick- 
inson] agrees  to  the  devolutions  of  individual  wills  in 
society,  to  the  general  will  expressed  by  the  majority. 

Thus  to  a  generation  of  American  Lockians,  justice  was 
a  correlate  of  what  was  called  jus  majoris;  law,  a  correlate 
of  what  was  called  lex  majoris  partis— a  law  which,  in  the 
words  of  James  Madison,  "operates  as  a  plenary  substitute 
of  the  will  of  the  majority  for  the  will  of  the  whole  society." 
.  The  James  Madison  who  recognized  lex  majoris  partis 
as  a  plenary  substitute  for  the  will  of  the  whole  society  was 
the  James  Madison  who,  as  a  youth  of  twenty-six,  took 
common  counsel  with  the  disciples  of  Locke  as  they  con- 
vened at  Williamsburg  to  declare  in  the  first  of  our  written 
constitutions  that  the  majority  has  an  "indubitable,  un- 
alienable, indefeasible,  right  to  alter,  reform  or  abolish 
government." 

But  just  as  the  Constitution  of  1787  represents  a  flowing 
together  of  two  older  constitutional  traditions,*  so  "the 
Father  of  the  Constitution,"  has  in  reality  a  dual  person- 
ality as  expounder  of  law.  Madison  in  himself  personifies 

*  See  pages  61-4. 
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an  ambivalence  which  is  implicit  in  the  writings  of  the 
Lockians  proper.  And  to  the  same  extent  he  is  the  personi- 
fication of  a  generation  which  not  only  makes  explicit  but 
devotes  its  major  attention  to  what  came  to  be  regarded  as 
an  inconsistency  in  Locke. 

To  Locke  s  generation,  which  came  on  the  heels  of  a 
long  protracted  struggle  between  the  principle  of  preroga- 
tive as  embodied  in  one  man  and  the  principle  of  privilege 
as  embodied  in  a  comparatively  few  men,  it  seemed  natural 
to  find  escape  from  the  "arbitrary"  insecurities  which  had 
attended  the  operation  of  both  these  principles,  in  the 
only  remaining  principle— that  is  to  say  the  principle  of 
numbers.  Aside  from  horror-stories  about  hoi  polloi  of 
antiquity  and  a  few  very  minor  "Digger"  symptoms  in  the 
1640's  and  1650's,  there  seemed  no  serious  grounds  for 
fearing  that  a  rational,  traditionally-minded,  and  property- 
minded  majority  would  act  in  such  an  arbitrary  way  as  to 
introduce  insecurity  and  unpredictability  into  the  law. 

It  was  not  until  the  generation  personified  by  Madison 
in  the  United  States  and  by  Benjamin  Constant  in  France 
had  experienced  at  first  hand  the  actions  of  revolutionary 
leaders  like  Daniel  Shays  of  Pittsfield,  Massachusetts,  and 
Maximilien  Robespierre  of  Arras,  France,  that  the  full 
implications  of  an  appeal  to  the  majority  principle  branded 
themselves  in  the  minds  of  the  more  responsible  statesmen. 
Not  until  the  commonwealths  of  Harrington  and  Locke 
and  Rousseau  had  taken  on  a  local  habitation  and  the 
name  of  "Jacobinism,"  did  the  one-time  exponents  of 
Locke's  lex  majoris  partis  and  "standing  rules"  come  to 
insist  on  a  body  of  specially  fixed  standing  rules,  known  as 
"constitution,"  by  way  of  protection  against  this  shifting, 
unpredictable,  arbitrary  lex  majoris  partis. 
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What  is  involved  in  this  transition  from  majority-rule 
security  to  anti-majority-rule  security  can  be  followed  in 
a  number  of  places:  in  Constant's  classic  essay,  De  V Arbi- 
trage, which,  like  The  Second  Treatise,  is  punctuated 
with  emphasis  on  regies,  regies,  regies,  but  which,  in  answer 
as  it  were  to  Locke,  identifies  V arbitraire  with  the  whimsi- 
calities of  a  transient  majority;  or  in  John  Stuart  Mill's 
repudiation  of  the  past  generation  of  "liberalism";  *  or  in 
Daniel  Webster's  invocation  of  the  "general  rules  which 
govern  society"  and  which  rightly  prevail  over  particular 
enactments  made  by  "bare  majorities"  of  the  moment.  But 
nowhere  is  the  psychology  behind  this  basic  shift  so  clearly 
stated  as  in  Madison's  own  observations  on  the  necessity  of 
stability  in  government.  "Stability  in  government,"  writes 
Madison, 

is  essential  to  national  character  and  to  the  advantages 
annexed  to  it,  as  well  as  to  that  repose  and  confidence 
in  the  minds  of  the  people,  which  are  among  the  chief 
blessings  of  civil  society.  An  irregular  and  mutable 
legislation  is  not  more  an  evil  in  itself  than  it  is  odious 
to  the  people. 

Still  stressing  the  factor  of  insecurity,  he  cites  the  need  of 
safeguards  against  "the  vicissitudes  and  uncertainties 
which  characterize  the  State  administrations."  But  then 
comes  the  heart  of  the  dilemma: 

On  comparing,  however,  the  valuable  ingredients 
with  the  vital  principles  of  liberty,  we  must  perceive 
at  once  the  difficulty  of  mingling  them  together  in 
their  due  proportions.  The  genius  of  republican  lib- 

*  See  pages  161-2. 
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erty  seems  to  demand  on  one  side  not  only  that  all 
power  should  be  derived  from  the  people,  but  that 
those  entrusted  with  it  should  be  kept  in  dependence 
on  the  people,  by  a  short  duration  of  their  appoint- 
ments; and  that  during  this  short  period  the  trust 
should  be  placed  not  in  a  few,  but  a  number  of  hands. 
Stability,  on  the  contrary,  requires  that  the  hands  in 
which  power  is  lodged  should  continue  for  a  length 
of  time  the  same. 

Only  gradually  does  "the  Father  of  the  Constitution" 
arrive  at  his  final  conclusion  that  stability  and  continuity 
of  law-making  are  more  to  be  desired  than  the  blessings  of 
liberty,  in  the  older  lex  majoris  partis  sense. 

The  internal  effects  of  a  mutable  policy  [he  con- 
cludes] are  still  more  calamitous.  It  poisons  the  bless- 
ings of  liberty  itself.  It  will  be  of  little  avail  to  the 
people  that  the  laws  are  made  by  men  of  their  own 
choice,  if  the  laws  .  .  .  are  repealed  or  revised  before 
they  are  promulgated,  or  undergo  such  incessant 
changes  that  no  man  who  knows  what  the  law  is  today, 
can  guess  what  it  will  be  tomorrow.  Law  is  defined  to 
be  a  rule  of  action;  but  how  can  that  be  a  rule  which 
is  little  known  and  less  fixed? 

There,  in  briefest  possible  space,  is  the  gravamen  of  the 
charge  that  was  voiced  in  scores  of  different  contexts 
against  the  enactments  of  "fortuitous,"  "spur-of-the-mo- 
ment," "transient,"  "temporary,"  "bare,"  "naked,"  "tyran- 
nical," "arbitrary"  majorities,  by  a  generation  which 
demanded  a  return  from  the  arbitrary  whimsicalities  of 
majority  rule  factionalism  to  a  specially  fixed  law,  so  "deaf, 
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inexorable  and  inflexible"  that  no  passion  can  disturb 
it;  to  "strict  rules  and  precedents,  which  serve  to  define 
and  point  out  their  duty  in  every  particular  case  that  comes 
before  them." 

In  many  quarters  of  European  liberalism,  and  in  even 
more  quarters  in  the  United  States,  it  was  assumed  that  the 
Constitution  which  Madison  had  fathered  was  the  perfect 
embodiment  of  the  "strict  rules  and  precedents,  which 
serve  to  define  and  point  out  their  duty  in  every  particular 
case  that  comes  before  them."  When  John  Marshall  in 
1803  explained  what  was  involved  in  judicial  review  of 
these  strict  constitutional  rules,  he  spoke  as  if  the  Consti- 
tution was  an  irrefragable  tablet  of  stone,  on  which  were 
engraved  words,  the  same  today,  yesterday,  and  forever. 
Marshall's  judges,  presumably,  were  nothing  more  than 
Montesquieu's  "inanimate  beings":  a  robot  mouth,  pro- 
nouncing mechanically  "the  words  of  the  law."  Their  de- 
cision, again  to  use  Montesquieu's  phraseology,  was  noth- 
ing else  "than  a  literal  text  of  the  law." 

On  these  grounds,  if  on  no  other,  the  celebrated  French- 
man who  identified  political  liberty  with  the  citizen's  sense 
of  assurance  that  he  knows  what  the  law  is,  and  will  be, 
would  have  accepted  the  presuppositions  behind  the  law 
of  Marbury  v.  Madison.  The  fact  that  the  judges  in  ques- 
tion were  not  selected  annually  from  the  body  of  the 
people  would  have  disturbed  him,  but  the  fact  that  Mar- 
shall professed  to  be  merely  intoning  an  unequivocal  and 
undeviating  body  of  law  would  have  met  with  his  full 
approval. 

But  to  Madison's  extremely  sophisticated  ears,  Mar- 
shall's apostrophes  to  the  graven  words  of  1787  could  not 
have  failed  to  carry  somewhat  less  conviction.  For  in  addi- 
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tion  to  his  subtle  powers  of  political,  social,  and  economic 
analysis,  the  Father  of  the  Constitution  was  an  able  epis- 
temologist  and  psychologist.  The  thirty-seventh  Federalist, 
which  has  the  most  unmistakably  Madisonian  touch  of 
any  of  the  essays,  is  a  masterly  disquisition  on  the  futility 
of  trying  to  define  things  too  precisely.  In  the  first  place, 

the  faculties  of  the  mind  itself  have  never  yet  been 
distinguished  and  defined,  with  satisfactory  precision, 
by  all  the  most  acute  and  metaphysical  efforts  of  the 
philosophers  .  .  .  their  boundaries  have  eluded  the 
most  subtle  investigations  .  .  .  and  remain  a  preg- 
nant source  of  ingenious  disquisition  and  controversy. 

And  the  same  thing  is  true  of  the  great  kingdoms  of  nature. 
"When  we  pass,"  he  continues  with  ever  mounting 
skepticism, 

from  the  works  of  nature,  in  which  all  the  delineations 
are  perfectly  accurate,  and  appear  to  be  otherwise  only 
from  the  imperfections  of  the  eye  which  surveys  them, 
to  the  institutions  of  man,  in  which  the  obscurity  arises 
as  well  from  the  object  itself  as  from  the  organ  by 
which  it  is  contemplated,  we  must  perceive  the  neces- 
sity of  moderating  still  further  our  expectations  and 
hopes  from  the  efforts  of  human  sagacity. 

As  an  example  of  those  things  about  which  no  one,  in 
the  nature  of  things,  can  be  sure,  he  observes: 

Experience  has  instructed  us  that  no  skill  in  the 
science  of  government  has  yet  been  able  to  discrimi- 
nate and  define,  with  sufficient  certainty,  its  three 
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great  provinces,  the  legislative,  executive  and  judi- 
ciary. 

And  by  way  of  final  proof  that  no  one  is  very  sure  of  any- 
thing, he  drapes  himself  in  the  robes  of  the  semanticist: 

Besides  the  complexity  arising  from  the  complexity 
of  objects,  and  the  imperfection  of  the  human  facul- 
ties, the  medium  through  which  the  conceptions  of 
men  are  conveyed  to  each  other,  add  a  fresh  embar- 
rassment. The  use  of  words  is  to  express  ideas.  .  .  . 
But  no  language  is  so  copious  as  to  supply  words  and 
phrases  for  every  complex  idea,  or  so  correct  as  not  to 
include  many  equivocally  denoting  different  ideas. 
Hence  it  must  happen  that,  however  accurately  ob- 
jects may  be  discriminated  in  themselves,  and  how- 
ever accurately  the  discrimination  may  be  considered, 
the  definition  of  them  may  be  rendered  inaccurate  by 
the  inaccuracy  of  the  terms  in  which  it  is  delivered. 
.  .  .  When  the  Almighty  himself  condescends  to 
address  mankind  in  their  own  language,  his  meaning, 
luminous  as  it  must  be,  is  rendered  dim  and  doubtful 
by  the  cloudy  medium  through  which  it  is  communi- 
cated. 

To  a  mind  which  could  probe  so  lucidly  into  the  lower 
reaches  of  skepticism,  the  proposition  of  Baron  de  Montes- 
quieu and  of  Chief  Justice  John  Marshall,  that  the  judges 
exercise  no  discretion  in  repeating  the  verbal  definitions 
of  the  law,  must  have  seemed  either  naive  or  disingenuous. 
If  in  truth  words  are  a  cloudy  and  "equivocally  denoting" 
medium,  and  if,  as  he  assures  us  elsewhere,  "questions 
daily  occur  in  the  course  of  practise  .  .  .  which  puzzle 
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the  greatest  adepts  in  political  science,"  then  certainly  the 
political  scientists  in  the  judiciary  could  not  continue  for- 
ever to  be  so  sure  about  the  meaning  of  the  fixed  rules. 

As  a  matter  of  fact,  the  Father  of  the  written  Constitu- 
tion lived  to  hear  his  distinguished  fellow-Virginian  openly 
admit  his  perplexity  and  openly  repudiate  the  possibility 
of  establishing  any  fixed  or  universal  rule  of  interpretation. 
As  early  as  1819  Marshall  had  reversed  his  earlier  Marbury 
v.  Madison  position,  and  identified  the  Constitution  not 
with  a  set  of  words  graven  in  1787,  but  rather  with  a  flexi- 
ble document  which  must  accommodate  itself  through  the 
ages  to  situations  which  no  one  could  have  anticipated,  or 
even  now  could  anticipate.  But  it  was  not  until  eight  years 
later,  in  Brown  v.  Maryland,  that  the  great  Chief  Justice 
laid  down  the  rule  that  there  is  no  general  rule,  apart  from 
an  unpredictable  series  of  particular  rules  announced  as 
the  occasion  arises. 

The  power,  and  the  restriction  on  it  [declared  Mar- 
shall, in  the  matter  of  interstate  commerce],  though 
quite  distinguishable,  when  they  do  not  approach 
each  other,  may  yet,  like  the  intervening  colors  be- 
tween black  and  white,  approach  so  nearly  as  to  per- 
plex the  understanding,  as  colors  perplex  the  vision, 
in  marking  the  distinction  between  them.  Yet  the  dis- 
tinction exists,  and  must  be  marked  as  the  cases  arise. 
Till  they  do  arise,  it  might  be  premature  to  state  any 
rule  as  being  universal  in  its  application.  It  is  suffi- 
cient for  the  present  to  say  .  .  . 

Thus  did  the  specially-fixed-general-rules,  which  Madi- 
son's and  Constant's  generation  of  liberals  had  demanded 
by  way  of  safeguard  against  the  unpredictables  of  spur-of- 
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the-moment  majority  laws,  evaporate  in  less  than  forty 
years  to  the  point  where  the  self-appointed  guardian  of 
those  rules  could  disclaim  any  responsibility  for  enuncia- 
ting anything  but  unpredictable,  spur-of-the-moment, 
particular  rules.  Thus  in  less  than  forty  years  law  was 
transformed  from  particular  enactments  by  temporary 
majorities  of  the  people  into  particular  interpretations  by 
temporary  majorities  of  the  least  popular  organ  of  the 
government. 

During  the  hundred-year  span  which  was  ushered  in  by 
Brown  v.  Maryland,  one  Court  majority  after  another  ex- 
tended Marshall's  repudiation  of  general  and  universal 
rules  to  every  category  of  judicial  constitutionalism. 

"If,  therefore,"  declares  Mr.  Justice  Miller  in  Davidson 
v.  New  Orleans. 

it  were  possible  to  define  what  it  is  for  a  State  to  de- 
prive a  person  of  life,  liberty,  or  property  without  due 
process  of  law,  in  terms  that  would  cover  every  exer- 
cise of  power  thus  forbidden  to  the  State,  and  exclude 
those  which  are  not,  no  more  useful  construction 
could  be  furnished  by  this  or  any  other  court  to  any 
part  of  the  fundamental  law. 

But  apart  from  the  imminent  risk  of  a  failure  to 
give  any  definition  which  would  be  at  once  perspicu- 
ous, comprehensive,  and  satisfactory,  there  is  a  wis- 
dom, we  think,  in  the  ascertaining  of  the  intent  and 
application  of  such  an  important  phrase  in  the  Fed- 
eral Constitution  by  the  gradual  process  of  judicial 
inclusion  and  exclusion,  as  the  cases  presented  for 
decision  shall  require. 

"What  satisfies   this   equality,"   declares   Mr.  Justice 
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McKenna  bluntly  in  1898,  "has  not  been  and  probably 
never  can  be  precisely  denned." 

"This  court  has  always  declined,"  declares  Mr.  Justice 
Moody  casually  in  1908,  "to  give  a  comprehensive  defini- 
tion of  it  [due  process],  and  has  preferred  that  its  full 
meaning  be  gradually  ascertained  by  the  process  of  inclu- 
sion and  exclusion  in  the  course  of  the  decisions  of  the 
cases  as  they  arise." 

"The  law,"  declares  Mr.  Justice  Holmes  complacently 
in  191 1,  is  "pricked  out  by  the  gradual  approach  and  con- 
flict of  decisions  on  the  opposite  sides." 

Whether  "the  cloudy  medium"  be  a  phrase  from  the 
1787  body  of  specially  fixed  rules,  or  from  the  1867  body 
of  specially  fixed  rules,  or  whether  it  be  a  phrase  such  as 
"affected  with  a  public  interest,"  lifted  bodily  out  of  some 
dust-covered  seventeenth-century  manual,  the  Judges, 
without  exception  and  with  less  and  less  sense  that  any  ex- 
planation is  called  for,  have  disclaimed  any  responsibility 
for  telling  anybody  what  these  phrases  mean,  until  a  tem- 
porary Court  majority  reaches  a  particular  decision  as  to 
what  they  do  mean. 

To  a  people  as  saturated  in  the  fictions  of  judicial  consti- 
tutionalism and  judicial  law  as  we  have  become  during  the 
last  hundred  years,  this  attitude  of  irresponsibility  as  re- 
gards the  crucial  matter  of  what  the  law  is  and  is  likely  to 
be  seems  no  more  startling  than  the  fact  of  judicial  irre- 
sponsibility as  regards  ordinary  electoral  procedures.  But 
to  the  celebrated  Frenchman  from  whose  unwilling  loins 
Hamilton  plucked  this  irresponsible  institution,  these 
particular  opinions  of  the  temporary  Court  majorities 
would  have  seemed  the  slow  strangulation  of  the  citizen's 
freedom.  For,  accordance  to  Montesquieu,  if  the  citizen  is 


146  LAW 

subjected  to  a  series  of  particular  judicial  opinions,  he  lives 
"in  society  without  ever  knowing  precisely  what  engage- 
ments he  had  entered  into."  Or  stated  in  Madison's  terms: 
"Law  is  defined  to  be  a  rule  of  action;  but  how  can  that  be 
a  rule  which  is  little  known  and  less  fixed?" 

"The  Father  of  the  Constitution,"  writing  in  1787  with 
an  eye  on  the  shifting  popular  majorities  in  the  States, 
complained  of  a  situation  where  the  laws  "undergo  such 
incessant  changes  that  no  man  knows  what  the  law  is  to- 
day, can  guess  what  it  will  be  tomorrow."  Writing  a  hun- 
dred and  fifty  years  later  with  an  eye  on  the  shifting  court 
majorities  in  Washington,  a  disciple  of  Madison  could 
hardly  fail  to  give  voice  to  the  same  complaints.  For  there 
is  little  evidence  that  the  popular  majorities  of  the  1780's 
ever  fixed  and  unfixed  and  refixed  the  lex  majoris  partis  as 
unpredictably  or  arbitrarily  as  the  Court  majorities  of 
Owen  D.  Roberts  and  Charles  Evans  Hughes  fixed  and 
unfixed  and  refixed  what  Daniel  Webster  once  called  "the 
general  rules  which  govern  society,"  and  which  the  whimsi- 
cal Mr.  Roberts  himself  invokes  as  "the  fundamental  law 
of  the  written  constitution." 

Thus  by  a  strange  dialectic  the  flight  from  "the  arbi- 
trary"—which  led  us  first,  away  from  the  whimsical  mon- 
arch and  the  whimsical  oligarchy  in  the  direction  of 
"fixed,  standing  rules,"  made  by  the  majority;  and  second, 
away  from  the  "arbitrary"  laws  of  the  majority  to  specially 
fixed,  constitutional  rules— leads  us  at  the  end  of  our  cycle 
to  "the  law  of  the  land,"  expounded  by  an  irresponsible 
minority  which  steadfastly  refuses  to  establish  "fixed, 
standing  rules"  of  economic  and  political  behavior.  In  the 
search  for  that  type  of  social  security  which  enables  the 
prudent  citizen  to  plan  his  activities  with  a  sense  of  assur- 
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ance  that  he  knows  what  the  law  is  and  will  be,  we  wind  up 
with  a  body  of  law  which  no  one,  whether  citizen  or  gover- 
nor, feels  secure  in  predicting— with  a  situation  where  no 
one  knows  what  "the  law"  is  till  the  sun  goes  down  on 
Monday  night. 

The  unpredictability  of  the  Court  has  been  documented 
by  so  many  able  critics  of  "Blue  Monday"  constitutional- 
ism that  there  is  little  point  at  this  late  date  in  proving  that 
the  Constitution  is  both  what  the  judges  say  it  is— and  what 
they  say  it  isn't.  So  little  evidence  is  there  of  any  integral 
connection  between  the  written  words  of  the  Constitution 
and  the  decisions  of  the  ever  shifting  Court  majorities,  that 
Professor  Reed  Powell,  in  his  capacity  as  chief  Court 
jester,  has  maintained  that  the  course  of  American  consti- 
tutional history  would  not  have  been  materially  altered 
had  all  the  "nots"  in  the  Constitution  been  surrepeti- 
tiously  lifted  from  their  present  contexts  and  reinserted  in 
the  affirmative  clauses  conferring  power. 

But  aside  from  the  now  notorious  "two-way  stretch"  by 
grace  of  which  the  Court  is  enabled  to  follow  an  unpre- 
dictable zigzag  path  between  a  black  and  a  white  line  of 
precedents,  the  interesting  fact,  from  the  point  of  view  of 
our  present  survey  of  the  historic  search  for  a  fixed-stand- 
ing-rules security,  is  that  temporary  majorities  in  the 
Court,  in  exercising  this  arbitrary  discretion  and  arbitrary 
self-reversal,  claim  to  be  seeking  an  escape  from  "the  arbi- 
trary." The  only  invariant  in  the  succession  of  varying 
majority  opinions  is  the  assumption  that  the  Court  must 
determine  whether  the  law  under  review  is  or  is  not  "arbi- 
trary." Invariably  the  rhetoric  of  the  opinions  is  inter- 
larded with  immemorial  phrases  about  the  evils  of  "the 
arbitrary." 
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Unless  we  are  all  to  turn  Court  jesters  and  refuse  to  see 
any  serious  moral  in  the  spectacle  of  the  whimsical  Mr. 
Roberts  seeking  escape  from  "the  arbitrary"  in  the 
specially  fixed  rules  of  the  sacred  Constitution,  we  must 
conclude,  it  would  seem,  that  the  present  reductio  ad  ab- 
surdum  of  the  age-old  search  for  fixed-rules-security  is  an 
indication  that  Sir  Robert  Filmer  rather  than  his  op- 
ponent, John  Locke,  was  right.  If  the  series  of  frustrations 
in  which  the  searchers  for  the  non-arbitrary  have  involved 
themselves  has  any  constructive  significance,  it  is  that  in 
every  form  of  government  there  must  of  necessity  be  an 
arbitrary  element:  a  discretionary  exercise  of  will,  a  volun- 
taristic  choice  between  good  and  evil,  or  between  a  lesser 
and  a  greater  evil.  "The  arbitrary"  is  merely  another  way 
of  saying  free  will,  as  distinguished  from  predeterminism 
and  predestination. 

/  /  The  time  has  come  to  realize  that  the  older  cravings  for 
assurance  and  predictability  are  not  likely  to  be  satisfied  in 
the  immediate  future.  We  are  at  the  end  of  the  age  ushered 
in  by  the  Renaissance  scientists  and  deists.  Already  we  are 
haunted  by  something  of  that  same  sense  of  the  unpredict- 
able and  the  aberrational  which  oppressed  the  imagination 
of  the  age  preceding  the  Renaissance.  The  blueprints 
of  the  future  society,  which  were  turned  out  in  such  quan- 
tities and  with  such  self-assurance  in  the  interval  between 
Francis  Bacon  and  Karl  Marx,  no  longer  give  us  that  sense 
of  security  so  essential  to  an  ordered  existence. 
//  We  are  in  the  position  of  Tennyson's  Ulysses,  home  from 
a  bewildering  odyssey  among  the  Scyllas  and  Charybdis' 
of  the  past,  facing  the  future  uncertainly: 

It  may  be  the  gulfs  will  wash  us  down. 
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It  may  be  we  shall  touch  the  Happy  Isles 

And  see  the  great  Achilles  whom  we  knew.  .  .  . 

Uncertain  as  we  are  about  most  things  lying  ahead,  we 
can  at  least  be  certain  that  we  shall  not  readily  find  escape 
from  the  arbitrary  play  of  human  will.  The  question  to 
decide  is:  Where,  in  what  quarters,  shall  that  arbitrary  will 
be  exercised?  Which  is  preferable,  the  arbitrary  will  of  an 
as  yet  unpredictable  majority,  or  the  arbitrary  will  of  an 
unpredictable  Mr.  Justice  Roberts  or  Frankfurter?  Until 
this  question  is  decided,  we  shall  have  no  way  of  knowing 
what,  during  the  decades  ahead,  is  likely  to  be  the  law.  For 
until  we  have  the  strength  of  mind  and  the  intellectual 
honesty  to  choose  between  that  law  which  republican 
writers  defined  as  "equal  laws  made  by  common  consent  or 
the  general  will— that  is  to  say,  made  by  the  majority,  and 
equally  binding  upon  majority  and  minority,"  and  the 
anti-majority  law  of  Mr.  Justice  Matthews  and  Mr.  Justice 
Miller  and  Mr.  Justice  Field,  the  fact  that  the  temporary 
majority  of  the  Roosevelt  Court  is  now  in  sympathy  with 
the  present  Chief  Executive  holds  little  permanent  assur- 
ance for  the  long-range  future  of  democracy.  It  was  well 
over  a  century  ago  that  Andrew  Jackson  appointed  his  dear 
friend,  Roger  B.  Taney,  to  the  Supreme  Court  in  the  hope 
of  democratizing  John  Marshall's  "bench  of  lords."  It  was 
a  little  over  eighty  years  ago  that  the  aging  Chief  Justice  in 
his  Dred  Scott  opinion  declared  that  there  is  no  place 
under  the  American  system  of  government  for  mere  pub- 
lic opinion.  It  is  therefore  well  to  remind  ourselves  that 
the  choice  between  the  majority-rule  and  the  minority- 
rights  reading  of  law  cuts  much  deeper  than  the  personal 
loyalties  of  a  Taney  or  a  Frankfurter. 


I  "The  most  strenuous  asserter  of  liberty  and  of  the  original  com- 
pact of  society  [John  Locke]  contends  resolutely  for  the  power  of 
the  majority  to  bind  the  minority,  as  a  necessary  condition  in  the 
original  formation  of  society." 

JOSEPH  STORY 

"Many  people  seem  to  entertain  an  idea  that  liberty  consists  in  a 
power  to  act  without  any  control.  This  is  more  liberty  than  even 
the  savages  enjoy.  But  in  civil  society,  political  liberty  consists  in 
acting  conformably  to  a  sense  of  the  majority  of  the  society." 

NOAH  WEBSTER 

"Acquiescence  in  the  decisions  of  the  majority,  is  the  vital  prin- 
ciple of  republics,  from  which  there  is  no  appeal  but  to  force,  the 
vital  principle  and  immediate  parent  of  despotism." 

Nashville  Republican,  July  3,  1834 

"The  feudal  system,  which  was  essentially  a  system  of  violence,  dis- 
order, and  rapine  .  .  .  was  the  best  foundation  on  which  to  erect 
an  enduring  structure  of  civil  liberty  which  the  world  has  ever 
known." 

JUDGE  COOLEY 

"It  is  from  a  high  and  exclusive  aristocracy  that  the  precepts  and 
maxims  of  liberty  have  been  derived,  for  the  benefit  of  ages  which 
know  how  to  maintain  liberty  without  the  help  of  aristocracy." 

The  New  York  Review,  July  1840 

"The  divine  right  of  parliaments  means  the  divine  right  of  majori- 
ties. The  fundamental  assumption  made  by  legislators  and  people 
alike,  is  that  the  majority  has  powers  which  have  no  bounds.  This 
is  the  current  theory  which  all  accept  without  proof  as  a  self- 
evident  truth." 

HERBERT  SPENCER 


H  A  P  T  E  R 


LIBERTY 


There  is  a  general  feeling  that  the  attempt  to  define 
liberty  is  on  a  par  with  the  attempt  to  define  justice  or 
truth;  that  it  is  a  matter  for  jesting  Pilates.  As  long  ago  as 
Bentham  and  Montesquieu,  the  more  sober  political  scien- 
tists were  making  quips  at  the  expense  of  this  chameleon 
word.  Bentham  observed  that  it  meant  all  things  to  all 
men;  Montesquieu,  by  way  of  burlesque,  instanced  the 
Russians,  who  identified  liberty  with  the  right  to  wear  long 
beards. 

But  just  as  in  the  case  of  the  word  democracy,  it  is  a  mis- 
take to  assume  that  the  word  liberty,  because  it  has  meant 
so  many  different  things,  never  meant  anything.  For  it  is 
this  supercilious  attitude  that  is  responsible  for  some  of  the 
major  confusions  and  much  of  the  general  opaqueness  of 
our  political  thinking  at  the  present  time. 

In  the  attempt  to  formulate  a  working  definition  of 
liberty,  the  present  chapter  will  build  itself  up  around  the 
analysis  of  two  major  questions,  which  in  the  end  will 
merge  into  a  single,  larger  question: 

(1)  What  is  the  relationship  between  "the  liberty  of  the 
ancients"  and  "the  liberty  of  the  moderns"? 

(2)  What  is  the  relationship  between  liberty  as  inter- 
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preted  by  the  exponents  of  "liberalism"  and  liberty  as  in- 
terpreted by  the  exponents  of  "democracy"? 

The  most  direct  approach  to  the  first  question  is  by  way 
of  a  political  essay  written  by  the  same  Benjamin  Constant 
whose  De  V Arbitraire  we  encountered  in  the  preceding 
chapter.  The  author  of  De  La  Liberie  des  Anciens  Com- 
paree  a  Celle  des  Modernes  was  a  pioneer  liberal  who  never 
succeeded  in  freeing  his  mind  from  the  terror  inspired 
by  Robespierre,  Saint-Just,  and  the  Jacobins.  With  the 
events  of  1793  still  fresh  in  his  mind,  Constant  sat  down 
one  day  to  reconsider  the  immemorial  question  of  liberty. 

In  the  course  of  doing  so,  Constant  discovered  what  he 
felt  to  be  a  basic  and  all-inclusive  difference  between  "the 
liberty  of  the  ancients"  on  the  one  hand,  and  "the  liberty 
of  the  moderns"  on  the  other. 

"The  ancients,  as  Condorcet  has  said,  had  no  notion  of 
individual  rights  .  .  .  the  individual  was  in  some  manner 
lost  in  the  nation,  the  citizens  in  the  city."  Putting  this 
idea  into  his  own  words,  Constant  identifies  the  "liberty 
of  the  ancients"  with  "active  and  continuous  participation 
in  the  collective  power.  .  .  .  The  aim  of  the  ancients  was 
the  division  of  the  social  power  among  all  the  citizens  of 
the  same  country;  that  was  what  they  called  liberty." 

Contrasted  with  this  "liberty  of  the  ancients"  is  "the  lib- 
erty of  the  moderns."  "The  aim  of  the  moderns,"  declared 
Constant,  "is  security  in  private  enjoyments,  and  they  give 
the  name  liberty  to  the  guaranties  accorded  by  their  insti- 
tutions to  these  enjoyments."  "Our  liberty,"  he  concludes, 
"should  be  composed  of  the  peaceful  enjoyment  of  private 
independence." 

In  establishing  this  primary  distinction  between  two 
essentially  different  conceptions  of  liberty,  Constant  pro- 
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vided  a  formula  which  found  repeated  expression  among 
his  numerous  disciples  in  France  and  throughout  the  Con- 
tinent. In  the  significantly  entitled  L'Etat  et  ses  Limites, 
Edouard  de  Laboulaye,  the  last  and  most  erudite  of  a  long 
line  of  Constant  editors,  includes  an  essay  in  which  he  re- 
states, with  little  shift  of  emphasis,  the  categories  pro- 
pounded by  the  pioneer  of  French  liberalism  some  seventy 
years  previously.  When  in  1915  Elihu  Root,  in  our  own 
country,  characterized  the  Declaration  of  Independence  as 
"a  denial  of  the  theory  of  the  ancient  republics,  that  the 
rights  of  the  individual  are  derived  only  as  a  member  of 
the  state,"  he  was  merely  echoing  second-  and  third-hand 
echoes  of  Benjamin  Constant's  famous  remarks  on  the 
liberty  of  the  ancients  as  distinguished  from  the  liberty 
of  the  moderns. 

In  analyzing  the  significance  of  Constant's  distinction 
between  the  activistic  type  of  liberty,  conceived  as  "active 
and  continuous  participation  in  the  collective  power,"  and 
the  passive,  negativistic  type  of  liberty,  conceived  as  "the 
peaceful  enjoyment  of  private  independence,"  it  is  well  to 
recall  the  famous  controversy  between  "the  ancients"  and 
"the  moderns"  which  Jonathan  Swift  burlesqued  in  The 
Battle  of  the  Books.  Neither  the  political  moderns  like 
Benjamin  Constant  nor  the  literary  moderns  like  Sir 
William  Temple  were  interested  primarily  in  annihilating 
the  glory  that  was  Greece  and  the  grandeur  that  was  Rome. 
Their  antagonists  were  not  so  much  the  men  of  the  ancient 
world  as  certain  of  their  own  immediate  predecessors,  with 
whose  basic  theories  they  violently  disagreed. 

In  the  political  sphere  as  well  as  in  the  literary,  the 
moderns  were  in  revolt  against  a  generation  of  theorists 
who,  within  quite  recent  times,  had  themselves  revolted 
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against  the  dominant  ideals  of  their  immediate  predeces- 
sors. It  was  by  way  of  protest  against  the  Boileau-Dryden 
neo-classical  ideal  of  a  self-disciplined,  self -regulating  com- 
monwealth of  literary  men  that  "libertines"  like  Sir  Wil- 
liam Temple  took  up  the  cudgels  for  literary  romanticism. 
And  it  was  by  way  of  protest  against  the  Machiavellis,  the 
Harringtons,  the  Mablys  and  the  Rousseaus  that  the  po- 
litical "libertines"  of  Constant's  generation  repudiated 
the  liberty  of  the  ancients. 

The  various  essays  which  make  up  Constant's  frequently 
re-edited  Cours  de  Politique  Constitutionelle  are  an  item- 
by-item  rebuttal  to  The  Social  Contract  of  Rousseau.  Con- 
stant was  too  close  to  the  sources  of  Jacobinism  to  have 
any  misapprehensions  as  to  what  the  real  Rousseau  thought 
about  liberty.  In  passage  after  passage  the  author  of  The 
Social  Contract  had  repudiated  any  romantic  notions  he 
may  have  entertained  at  one  time  regarding  the  noble 
savage  living  in  isolated  grandeur  and  independence.  Over 
and  over  again  the  author  of  The  Social  Contract  had 
stated  his  belief  that  political  liberty  does  not  come  into 
being  until  the  state-of-nature  individual  incorporates 
himself  into  the  political  community  and  subordinates  his 
personal  independence  and  personal  judgment  to  the  gen- 
eral will,  as  expressed  by  the  public-spirited  majority  of  his 
new  associates.  To  be  sure,  the  independent  right  of  the 
individual  to  his  private  enjoyment  and  private  judgment 
would  be  respected  as  far  as  possible,  but  whenever  a  ques- 
tion arose  as  to  the  exact  boundary  line  between  private 
competence  and  public  control,  private  judgment  must 
invariably  accede  to  public  judgment  as  articulated,  in  the 
last  instance,  by  the  majority  of  the  sovereign  community. 
Whereas  the  author  of  Leviathan  had  relieved  his  etatisme 
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by  intimating  that  the  sovereign  could  not  force  the  citizen 
to  give  up  life,  inasmuch  as  the  psychological  source  of  sov- 
ereignty was  the  individual's  desire  to  safeguard  his  life, 
the  author  of  The  Social  Contract  had  ruthlessly  pursued 
his  philosophy  of  community  sovereignty  to  the  point  of 
saying  that  the  individual  citizen  must  be  prepared,  in  the 
event  of  national  emergency,  to  risk  his  life  as  the  sovereign 
deems  fit. 

In  his  insistence  on  "the  peaceful  enjoyment  of  private 
independence,"  Constant  soon  discloses  that  the  dreaded 
"liberty  of  the  ancients"  is  at  least  as  modern  as  Jean 
Jacques  Rousseau: 

There  is,  on  the  contrary,  a  part  of  our  existence 
which,  of  necessity,  remains  individual  and  inde- 
pendent, and  which  is  properly  outside  the  sphere  of 
society's  competence  .  .  .  the  society  can  not  exceed 
its  competence  without  becoming  an  usurper,  the 
majority  without  becoming  a  faction.  The  consent  of 
the  majority  is  by  no  means  sufficient  in  every  case  to 
legitimize  its  acts.  .  .  .  Rousseau  failed  to  under- 
stand this  truth,  and  his  error  has  made  of  his  Social 
Contract,  so  often  invoked  in  favor  of  liberty,  the  most 
terrible  auxiliary  of  all  the  types  of  despotism. 

It  is  easy  enough  to  understand  why  Constant,  writing 
in  the  shadows  of  Rousseauistic  Jacobinism,  should  have 
singled  out  the  author  of  The  Social  Contract  as  the  arch- 
foe  of  true  liberty.  But  in  terms  of  our  own  efforts  to 
analyze  the  distinction  between  liberty  as  participation  in 
the  collective  power  of  the  community  and  liberty  as  enjoy- 
ment of  private  independence  from  the  collective  power  of 
the  community,  it  is  essential  to  realize  that  Rousseau  is  far 
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less  significant  as  an  isolated  thinker  than  as  the  area  of 
convergence  between  three  currents  of  post-Renaissance 
political  philosophy. 

The  first  of  the  currents  which  flowed  into  Rousseau's 
"liberty  of  the  ancients,"  we  may  identify  as  the  republi- 
can. In  earlier  chapters  we  have  encountered  references  to 
"the  fundamental  principle  of  republican  government," 
according  to  which  the  will  of  the  majority  is  entitled  to 
prevail  over  the  will  of  the  minority;  as  well  as  the  passage 
in  which  John  Adams  testified  that  the  republican  writers 
of  England  adhered  to  the  principle  of  majority  rule.  Re- 
publicanism, as  it  was  understood  by  Machiavelli's  numer- 
ous disciples  throughout  Europe  and  in  the  United  States, 
was  a  philosophy  based  on  the  ideal  of  res  publica,  that  is  to 
say  the  public  interest,  to  which  the  public-spirited  citizen 
was  prepared  at  all  times  to  subordinate  his  res  privata, 
that  is  to  say  his  private  interests.  Throughout  his  Dis- 
courses, Machiavelli  again  and  again  expressed  his  deep 
admiration  for  the  patriotic  citizens  of  Rome,  who  placed 
"the  general  will"  of  the  republic  above  all  minor  loyalties 
and  attachments.  In  his  Grandeur  and  Decadence  of  the 
Romans,  Montesquieu  expatiated  at  even  greater  length 
on  the  public-spiritedness  of  the  Roman  republicans,  and 
helped  popularize  still  further  the  cult  of  republican 
Rome. 

Innumerable  learned  dissertations  have  been  written  to 
prove  that  by  "the  general  will"  Rousseau  meant  this,  that, 
and  the  other.  On  no  other  concept  of  political  science  has 
there  been  greater  obfuscation  than  on  "the  general  will" 
—all  in  bland  disregard  of  the  fact  that  it  is  a  phrase  lifted 
bodily  from  both  Machiavelli  and  Montesquieu,  and  there- 
fore signifies  nothing  more  nor  less  than  the  willingness  of 
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the  public-spirited  citizen  to  disregard  all  res-privata  con- 
siderations in  casting  his  vote  as  between  alternative 
courses  of  community  action.  In  the  most  orthodox  and 
traditional  republican  terms,  Rousseau  is  saying  that  there 
can  be  no  liberty  in  the  true  sense  of  the  word,  once  this 
ideal  of  public-spirited  participation  in  the  conduct  of  the 
republic  has  become  corrupted  by  the  pursuit  of  private 
occupations  and  preoccupations. 

The  second  of  the  post-Renaissance  currents  of  political 
thought  which  flowed  into  Rousseau's  "liberty  of  the 
ancients"  was  "the  commonwealth"  philosophy.  In  the 
preceding  chapter,  in  the  course  of  discovering  the  origins 
of  the  phrase,  "a  government  of  laws  and  not  men,"  we 
encountered  the  commonwealth  of  Oceana,  as  depicted  by 
James  Harrington.  Harrington,  who,  as  we  know,  was  read 
by  Rousseau,  is  interesting  as  revealing  the  impact  of 
Machiavelli's  Discourses  on  the  thought  of  Renaissance 
England.  Although  Harrington  repeats  once  again  the 
Polybian  formulas  of  mixed  government  and  class  struggle 
as  passed  along  by  Machiavelli,  his  chief  interest  is  in  devel- 
oping "the  mauster  Machiavel's"  remarks  on  the  neces- 
sity for  patriotism  and  public-spiritedness  in  a  healthy 
body  politic.  When  Harrington  declares  that  "the  interest 
of  the  Commonwealth  is  in  the  whole  body  of  the  People," 
he  is  merely  substituting  the  English  term  Commonwealth 
for  Machiavelli's  Roman  republic.  When  he  invokes  "the 
National  Conscience,"  "the  National  Religion,"  and  "a 
common  right,  Law  of  Nature,  or  interest  of  the  whole, 
which  is  more  excellent  .  .  .  than  the  right  or  interests  of 
the  parts  only,"  and  identifies  all  of  them  with  the  spirit  of 
the  true  commonwealth— he  is  expressing,  in  particular, 
terminology  that  was  destined  to  be  echoed  throughout ' 
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England  and  the  New  England  beyond  the  seas,  the  great 
distinction  between  the  general  will  common  to  all  citi- 
zens, and  the  particular  will  of  the  self -centered  individ- 
ual and  groups  of  individuals. 

The  third  of  the  post-Renaissance  currents  of  political 
philosophy  which  flowed  into  Rousseau's  "liberty  of  the 
ancients"  was  that  which  the  author  of  The  Social  Contract 
especially  dignified  in  the  title  of  his  greatest  treatise.  In 
the  preceding  chapter  we  examined  at  some  length  the 
theory  of  law  propounded  by  the  greatest  of  the  social- 
contract  theorists  prior  to  Rousseau.  We  noted  in  passing 
that  there  was  no  distinction  in  John  Locke's  mind  be- 
tween "fixed,  settled  rules"  and  that  "political  freedom" 
which  "consists  in  not  being  subject  to  the  inconstant,  un- 
certain, unknown  will  of  another  man."  What  is  necessary 
in  the  present  attempt  to  suggest  the  connection  between 
Locke's  social  contract  and  Rousseau's  social  contract,  is  to 
examine  at  somewhat  greater  length  the  conception  of 
liberty  on  which  the  fictions  of  social  contract  were  based. 

In  doing  this,  we  bring  once  again  into  the  field  of 
analysis  James  Harrington's  commonwealth  of  Oceana. 
For  in  one  crucial  respect  Harrington's  ideal  of  a  com- 
monwealth has  close  affinities  with  Locke's  ideal  of  a  com- 
monwealth. Harrington  in  his  rejoinder  to  Hobbes,  and 
Locke  in  his  rejoinder  to  Sir  Robert  Filmer,  were  both  in- 
tent on  disproving  the  assumption  that  liberty  implies  the 
right  of  the  individual  to  do  whatever  he  pleases.  In  the 
course  of  disproving  that  there  is  any  more  liberty  in  a 
democracy  than  in  a  monarchy,  Hobbes  had  seen  fit  to 
identify  liberty  with  "exemption  from  that  subjection 
which  is  due  to  the  laws,  that  is,  the  commands  of  the 
people";  to  which  Harrington  had  replied  that  "the  liberty 


LIBERTY  159 

of  every  private  man"  consists  in  being  controlled  only 
by  those  laws  in  the  making  of  which  all  qualified  voters 
had  participated;  thereby  proving  that,  with  all  due  defer- 
ence to  Hobbes,  there  was  a  great  difference,  in  respect  of 
liberty,  between  a  monarchy  and  a  democracy. 

Along  almost  identical  lines  Locke  rebutted  Filmer's 
identification  of  political  freedom  with  "a  liberty  for  every 
man  to  do  what  he  lists,  to  live  as  he  pleases,  and  not  to  be 
tied  by  any  laws."  Identifying  the  law  which  controls  all 
citizens  equally  with  laws  in  the  making  of  which  all  citi- 
zens have  equally  participated,  "the  most  strenuous  asser- 
ter  of  liberty  and  of  the  original  compact  of  society"  pro- 
ceeds to  expound  the  true  nature  of  liberty: 

The  end  of  law  is  ...  to  preserve  the  large  free- 
dom. For  in  all  the  states  of  created  beings  capable  of 
laws,  where  there  is  no  law  there  is  no  freedom.  For 
liberty  is  to  be  free  from  restraint  and  violence  from 
others,  which  cannot  be  where  there  is  no  law;  and  is 
not,  as  we  are  told,  "a  liberty  for  every  man  to  do  what 
he  lists."  For  who  could  be  free,  when  every  other 
man's  human  might  domineers  over  him?  But  a  lib- 
erty to  dispose  and  order  freely  his  person,  actions, 
possessions,  and  his  whole  property  within  the  allow- 
ance of  those  laws  under  which  he  is,  and  therein  not 
to  be  subject  to  the  arbitrary  will  of  another,  but 
freely  follow  his  own. 

Locke's  "large  freedom"  found  repeated  echo  during  the 
eighteenth  century,  both  among  social-contract  thinkers 
and  in  circles  which  were  beginning  to  abandon  the  older 
type  of  fiction  in  favor  of  a  more  pragmatic  approach  to 
political  reform.  So  deeply  had  this  identification  of  lib- 
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erty  with  "being  subject  only  to  laws"  established  itself 
among  the  champions  of  English  parliamentary  reform, 
that  a  discerning  French  observer,  Turgot,  felt  called  on 
to  register  his  protest  thereupon  to  their  leader,  Dr.  Price. 
Similarly  in  America,  John  Adams  felt  called  on  to  ex- 
press his  protest  on  the  subject  of  "the  large  freedom," 
v/  which  had  found  echo  in  the  trenchant  pamphlets  of  New 
Englanders  like  John  Wise  and  Noah  Webster,    s, 

From  even  this  brief  survey  of  trie  republican,  the  com- 
monwealth, and  the  social-contract  philosophies  of  lib- 
erty, it  becomes  clear  that  Benjamin  Constant  was  revolt- 
ing not  simply  against  le  Spartiate  known  as  Jean  Jacques 
Rousseau,  but  against  a  number  of  the  dominant  trends 
of  political  thinking  during  the  entire  period  since  the 
Renaissance.  Before  proceeding  to  analyze  the  efforts  of 
Constant  and  his  numerous  disciples  to  substitute  for  this 
type  of  political  thinking  a  less  despotic  philosophy  of 
liberty,  it  is  well  to  resummarize  the  main  ingredients  of 
the  older  liberty. 

f.  In  the  first  place,  there  was  general  agreement  that  the 
primary  sine  qua  non  of  liberty  was  a  predisposition  on  the , 
part  of  the  individual  citizen  to  think  in  larger  com- 
munity terms  rather  than  in  terms  of  his  own  selfish  in- 
terests. In  the  second  place,  every  qualified  individual 
must  have  the  liberty  of  participating  actively  in  the 
making  of  the  laws  by  which  he  is  to  be  controlled— a 
liberty  which  by  clear  implication  includes  such  func- 
tional freedoms  as  freedom  of  expression,  freedom  of  dis- 
cussion, and  freedom  of  private  and  public  association. 
And  in  the  third  place,  liberty  was  grounded  in  that  sense 
of  security  and  safety  which  comes  from  knowing  that  each 
individual  is  protected  by  the  collective  power  of  the 
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entire  community.  "In  such  a  government,"  writes  Noah 
Webster  in  the  course  of  drawing  together  the  various 
strands  of  this  ancient  liberty,  "a  man  is  free  and  safe." 

To  the  generation  of  liberals  who  did  their  thinking  in 
the  long  shadow  of  Constant's  "liberty  of  the  moderns," 
the  assertion  that  in  such  a  government  as  Noah  Webster 
and  Jean  Jacques  Rousseau  described  "a  man  is  free 
and  safe"  was  profoundly  false.  Royer-Collard,  Guizot, 
Tocqueville,  Laboulaye  in  France;  Russell,  Brougham, 
Macaulay,  John  Stuart  Mill  in  England;  and  a  host  of  Lib- 
eral Party  leaders  throughout  Europe,  echoed  Constant's 
verdict  that  "the  consent  of  the  majority  is  by  no  means 
sufficient  in  every  case  to  legitimize  its  acts."  In  almost 
unbroken  refrain,  those  who  championed  "the  peaceful 
enjoyment  of  private  independence"  branded  Rousseau 
and  his  ilk  as  the  most  terrible  auxiliaries  "of  all  the 
types  of  despotism."  The  newly  dedicated  temple  of  lib- 
eralism echoed  with  outcries  against  "the  tyranny  of  the 
majority." 

In  explaining  the  spread  of  the  phrase,  "the  tyranny  of 
the  majority,"  John  Stuart  Mill  delivers  himself  of  a  char- 
acteristic liberal  attack  on  the  Utopian  abstractions  which 
had  been  propounded  by  the  forerunners  of  popular  gov- 
ernment: 

The  notion  that  the  people  have  no  need  to  limit 
their  power  over  themselves,  might  seem  axiomatic, 
when  popular  government  was  a  thing  only  dreamed 
about,  or  read  of  as  having  existed  at  some  distant 
period  of  the  past.  ...  In  time,  however,  a  demo- 
cratic republic  came  to  occupy  a  large  portion  of  the 
earth's  surface.  ...  It  was  now  perceived  that  such 
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phrases  as  "self-government"  and  "the  power  of  the 
people  over  themselves"  do  not  express  the  true  state 
of  the  case.  The  "people"  who  exercise  the  power  are 
not  always  the  same  people  with  those  over  whom  it 
is  exercised;  and  the  "self-government"  spoken  of  is 
not  the  government  of  each  by  himself,  but  of  each 
by  all  the  rest.  The  will  of  the  people,  moreover, 
practically  means  the  will  of  the  most  numerous  or 
most  active  part  of  the  people;  the  majority,  or  those 
who  succeed  in  making  themselves  accepted  as  the 
majority;  the  people,  consequently,  may  desire  to  op- 
press a  part  of  their  number;  and  precautions  are  as 
much  needed  against  this  as  against  any  other  abuse 
of  power.  .  .  .  This  view  of  things,  recommending 
itself  equally  to  the  intelligence  of  thinkers  and  to  the 
inclination  of  those  important  classes  in  European 
Society  to  whose  real  or  supposed  interests  democ- 
racy is  adverse,  had  had  no  difficulty  in  establishing 
itself.  [Italics,  E.  M.] 

In  accounting  for  the  rapid  spread  of  this  anti-majori- 
tarian  gospel  of  liberty,  we  find  it  difficult  to  determine 
exactly  the  influence  that  should  be  attributed  to  "the 
intelligence  of  thinkers"  on  the  one  hand,  and  the  interests 
of  "important  classes  in  European  Society"  on  the  other. 
Mill's  own  writings  reveal  the  nature  of  this  difficulty. 
From  one  point  of  view,  On  Liberty  is  the  protest  of  the 
infant-prodigy  intellectual,  conscious  of  his  own  genius 
and  oppressed  at  the  prospect  of  being  crushed  by  the 
sheer  weight  of  mass  mediocrity.  In  this  sense  it  is  a  plea 
for  spiritual  and  intellectual  eccentricity  against  the  stul- 
tifying force  of  social  conformity,  executed  with  the  same 
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supercilious  touch  that  Mill's  friend,  Alexis  de  Tocque- 
ville,  so  frequently  employed  when  his  mind  became 
haunted  with  visions  of  what  an  unleavened  democratic 
society  would  inevitably  entail  for  extraordinary  people 
such  as  himself.  There  is  not  the  slightest  doubt  that  "the 
tyranny  of  the  majority"  alienated  "the  intelligence  of 
thinkers"  in  much  the  same  way  that  youthful  Romantics 
like  de  Vigny  and  Schiller  were  alienated  by  the  insensitive 
and  ungenial  public.  It  is  significant  that  the  author  of 
De  la  Liberie  des  Anciens  happened  to  be  also  the  author 
of  an  introspective  psychological  novel,  Adolphe,  in  which 
the  hero  in  the  most  approved  Romantic  manner  tries 
frantically  through  hundreds  of  pages  to  preserve  the  in- 
tegrity of  his  inner  soul  against  the  crushing  play  of  vulgar 
forces.  For  even  in  the  most  rough-and-tumble  of  Con- 
stant's epigoni  there  lurks  an  inner  tendency  to  shrink 
from  the  vulgar  touch  of  the  crowd. 

But  John  Stuart  Mill  was  far  more  than  a  shrinking 
young  genius.  Side  by  side  with  the  passages  in  praise  of 
eccentricity  are  realistic  passages  in  which  the  author  rec- 
ognizes that  the  moral  values  of  a  society  are  determined 
not  by  the  anti-social  posturings  of  a  few  stray  geniuses, 
but  by  the  economic  interests  of  the  dominant  class  within 
that  society.  Into  one  brief  sentence  he  condenses  the 
essence  of  what  Karl  Marx  had  to  say  about  the  class- 
conditioned  "superstructure,"  and  the  essence  of  what 
Harold  Laski  has  had  to  say  about  liberalism  as  "the  phi- 
losophy of  a  business  civilization." 

Whenever  there  is  an  ascendant  class,  a  large  por- 
tion of  the  morality  of  the  country  emanates  from  its 
class  interests  and  its  feelings  of  class  superiority. 


V 


164  LIBERTY 

This  morality  of  a  business  civilization  was  at  once 
revolutionary  and  counter-revolutionary.  It  was  revolu- 
tionary in  the  sense  that  it  attempted  to  exterminate  vari- 
ous types  of  corporate  groups  which,  since  the  early  Middle 
Ages,  had  enjoyed  special  privileges  and  private  preroga- 
tives. It  was  revolutionary  in  the  sense  that  it  sought  to 
release  the  forces  of  production  and  distribution  from  the 
stranglehold  exercised  by  the  Church,  the  nobility,  the 
trading  companies,  the  tax-farmers,  and  the  artisan  guilds. 
Against  the  Holy  Alliance  and  all  other  such  attempts  to 
restore  the  good  old  days  when  the  ecclesiastical  and  ter- 
ritorial nobility  was  in  its  prime,  liberalism  resolutely  set 
its  face.  To  this  extent  liberalism  was  the  culmination  of 
all  the  various  attempts  which  had  been  made  since  the 
Renaissance  to  break  through  the  encrusted  shell  of  the 
medieval  corporate  state. 

But  in  the  course  of  withstanding  these  Holy  Alliance 
attempts  to  restore  the  good  society  of  the  Middle  Ages, 
the  philosophy  of  a  business  civilization  found  itself  con- 
fronted with  an  unexpected  adversary.  The  leaders  of  this 
new  business  civilization,  intent  on  releasing  the  forces  of 
production  and  distribution,  were  threatened  not  only 
by  the  economic  remnants  of  past  society,  but  also  by  what 
might  turn  out  to  be  the  economic  spearhead  of  a  future 
society.  The  business  class  found  itself  in  a  middle  po- 
sition, with  the  Church,  the  nobility,  and  other  such  cor- 
porate groups  on  its  right;  and  with  great  masses  of  up- 
rooted individuals  on  its  left,  stretching  indefinitely,  it 
would  seem,  to  the  social  horizon. 

Under  the  circumstances  the  question  of  what  attitude 
these  middle  groups  should  take  toward  the  masses  on  the 
left  became  even  more  pressing  than  the  fight  against  the 
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would-be  privileged  corporations  on  the  right.  If,  as  the 
exponents  of  republican,  commonwealth,  and  social-con- 
tract philosophy  seemed  so  unmistakably  to  imply,  the 
new  society  should  be  controlled  in  the  final  analysis  ac- 
cording to  the  principle  of  numbers  and  majority  rule, 
then  the  door  was  inevitably  opened  to  a  host  of  unpre- 
dictable forces  which  might  wipe  away  completely  the 
gains  that  had  been  effected  at  the  expense  of  the  feudal 
corporations.  In  the  first  place,  there  was  the  immemorial 
truth  handed  down  through  the  ages  that  the  hoi  polloi 
many  were  always  waiting  for  their  chance  to  exterminate 
the  property  rights  of  "the  few."  In  the  second  place,  and 
more  immediately,  was  the  all  too  acute  memory  of  what 
this  mass  of  uprooted  individuals  had  done  under  the 
leadership  of  the  Jacobin  revolutionists  in  the  various 
countries  of  Europe.  And  in  the  third  place,  there  were 
the  new  types  of  socialist  doctrine  which  were  being  ad- 
vanced more  and  more  aggressively  in  behalf  of  the  "poor- 
est and  most  numerous  class"  of  society. 

In  the  presence  of  this  hoi-polloi- Jacobin-socialist  ma- 
jority, which  might  proceed  on  any  of  the  three  counts 
to  destroy  existing  property  relationships,  the  philos- 
ophy of  a  business  civilization  sought  escapes  from  the 
implications  of  the  principle  of  numbers.  If  the  theories 
of  popular  sovereignty  and  constitution  and  law  and  lib- 
erty, advanced  by  the  exponents  of  the  principle  of 
majority  rule,  were  to  be  invoked  by  the  hoi-polloi-Jaco- 
bin-socialist  masses  as  justification  for  anti-proprietarian 
legislation,  then  in  sheer  elementary  terms  of  self-preser- 
vation the  middle  group  was  called  on  to  disprove  these 
revolutionary  theories. 

To  the  extent  that  it  sought  to  exterminate  such  revo- 
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lutionary  theories,  the  philosophy  of  a  business  civilization 
was  counter-revolutionary;  despite  the  fact  that  in  terms 
of  its  attitude  toward  the  property  relationships  of  feudal 
society  it  was  revolutionary.  And  strangely  enough,  to  the 
same  extent  it  was  responsible  for  engineering  a  medieval 
restoration  far  more  enduring,  in  long-range  terms,  than 
the  medieval  restoration  dreamed  of  by  the  Churchmen 
and  the  nobles  of  the  right.  For  in  withstanding  what  they 
felt  to  be  the  threat  from  an  overpowerful  demos  law- 
maker, the  numerically  underpowerful  spokesmen  of  a 
business  civilization  resurrected  and  revitalized  a  defi- 
nition of  liberty  which  is  the  very  hallmark  of  political 
thinking  throughout  the  Middle  Ages. 

"The  liberty  of  the  moderns,"  which  came  to  be  more 
and  more  earnestly  invoked  by  the  dominant  economic 
classes  in  European  society  against  the  "liberty  of  the 
ancients,"  is  not  easily  distinguishable  from  the  liberty 
invoked  by  the  ecclesiastical  and  territorial  nobles  of  thir- 
teenth- and  fourteenth-century  Europe.  In  spite  of  the 
fact  that  during  the  five-hundred-year  interval  production 
and  property  and  class  relationships  had  undergone  revo- 
lutionary changes,  certain  basic  political-power  relation- 
ships were  the  same.  In  both  the  fourteenth  and  the 
nineteenth  centuries  powerful  economic  groups  in  the 
community  were  confronted  with  a  human  law-maker  who 
laid  claims  to  sovereign  law-making  power.  In  the  former 
case  the  powerful  prelates  and  barons  of  the  first  and  sec- 
ond estates  felt  their  privileges  endangered  by  the  would- 
be  sovereignty  of  King  Norman  and  King  Capet;  in  the 
latter  case  powerful  commercial  and  industrial  minorities 
felt  their  privileges  endangered  by  the  would-be  sov- 
ereignty of  what  came  to  be  almost  universally  referred  to 


LIBERTY  167 

as  "King  Numbers."  Jean  Rousseau  was  the  ideological 
"King  John"  from  whom  must  be  wrung  a  new  Magna 
Charta  repudiating  the  principle  of  sovereign  power. 

Whether  the  would-be  bearer  of  sovereign  power  is 
monarch  or  majority,  the  mortal  law-giver  must  be  con- 
fronted with  a  law  of  reason  above  and  beyond  mere 
human  will.  Thus  power  in  itself,  divorced  from  attendant 
social  context,  becomes  evil.  "It  is  the  degree  of  this 
power,"  wrote  Constant  in  the  dawn  of  the  great  medieval- 
ist restoration, 

and  not  the  agents  who  wield  this  power,  that  must 
be  blamed.  It  is  against  the  weapon  and  not  against 
the  hand,  that  we  must  be  on  guard.  There  are  masses 
too  heavy  for  the  hand  of  man. 

The  function  of  Liberalism  in  the  past  [wrote 
Herbert  Spencer,  in  the  noonday  of  the  great  me- 
dievalist restoration],  was  that  of  putting  a  limit  on 
the  power  of  kings.  The  function  of  true  Liberalism 
will  be  that  of  putting  a  limit  to  the  powers  of  Parlia- 
ments. 
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And  far  into  the  twilight  of  the  great  medievalist  restora- 
tion the  exponents  of  "true  Liberalism"  have  echoed 
Spencer  and  Constant  and  the  privileged  prelates  and 
nobles  of  the  Middle  Ages,  who  sought  special  immunity 
from  the  operation  of  laws  passed  by  an  overpowerful 
human  law-giver. 

It  is  no  accident  that  the  writings  of  Herbert  Spencer, 
which  are  the  final,  complete  cestament  of  "the  liberty  of 
the  moderns,"  reiterate  the  analogy  between  the  oppo- 
sition to  monarchical  power  and  the  opposition  to  ma- 
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jority  power.  Spencer,  in  contrast  to  Mill,  was  convinced 
that  the  majority  was  politically  aware  of  its  powers  and 
determined  to  translate  its  will  into  effective  parliamentary 
legislation.  Whereas  Mill  was  disturbed  chiefly  by  the 
pressure  of  outside  public  opinion  on  the  individual, 
Spencer  was  disturbed  by  the  legislative  and  administra- 
tive activities  of  a  majority  in  the  House  of  Commons, 
which  was  seeking  to  substitute  its  collective  judgment  for 
the  private  judgment  of  the  individual  citizen.  So  he  de- 
voted his  voluminous  erudition  and  dialectical  powers  to 
proving  that  "liberty"  is  identical  with  "greater  freedom 
from  restraint,  especially  in  political  institutions";  to  con- 
vincing the  leaders  of  the  "Liberal"  party  that  they  were 
betraying  the  fundamental  principle  of  "liberalism"  by 
introducing  those  measures  which  invaded  the  individ- 
ual's sphere  of  "private  judgment." 

So  over  and  over  again— in  Man  versus  the  State,  Social 
Statics,  The  Great  Political  Superstition,  The  Coming 
Slavery,  and,  most  notably  of  all,  in  The  New  Toryism- 
Spencer  declares  that  throughout  English  history  the  Lib- 
eral, as  distinguished  from  the  Tory,  has  arrayed  himself 
in  defense  of  the  private-spirited  individual,  against  the 
wielders  of  "State-Power";  and  that  just  as  the  liberty- 
loving  barons  at  Runnymede  in  1215  withstood  encroach- 
ments from  the  state,  so  in  1850  the  liberty-loving  oppo- 
nents of  factory  and  poor-law  legislation  in  the  House  of 
Commons  must  withstand  encroachments  from  the  state. 
By  setting  off  the  individual  citizen,  known  as  "man," 
against  the  wielders  of  political  power,  known  as  "the 
State,"  Spencer  was  able  to  make  medieval  and  modern 
society  one,  and  to  lay  down  for  the  benefit  of  renegade 
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Liberals  a  lowest  common  denominator  of  "true  Liberal- 
ism," transcending  time,  space,  and  class  relationships. 

The  metaphysical  principle  of  liberalism  is  stated  in 
even  more  sweeping  terms  by  one  of  the  most  learned  and 
letter-perfect  of  Spencer's  numerous  disciples.  "Democ- 
racy," writes  William  Graham  Sumner, 

is  a  theory  about  sovereignty  .  .  .  [and]  affirms  that 
the  demos  ought  to  rule,  in  contradistinction  to  au- 
tocracy, theocracy,  aristocracy,  and  other  theories  of 
who  ought  to  rule.  The  first  principle  of  civil  liberty 
is  that  there  is  no  one,  who,  of  right,  ought  to  rule. 

The  continuing  impact  of  the  generation  of  liberals 
which  separates  Benjamin  Constant  from  William  Graham 
Sumner  may  be  measured  by  the  fact  that  both  Harold 
Laski  and  Max  Lerner  proceed  on  the  assumption  that 
liberalism  is  a  political  philosophy  which  of  necessity 
works  at  cross-purposes  with  democracy.  To  Laski,  liber- 
alism is  the  false  front  behind  which  an  acquisitive  mi- 
nority lays  the  creative  democratic  majority  under  tribute. 
To  Lerner,  liberalism  "has  increasingly  meant  a  rider 
fearfully  and  prayerfully  astride  an  unbroken  horse  .  .  . 
the  educated  and  propertied  minority  astride  the  vast 
democratic  majority."  So  he  is  careful  to  designate  him- 
self "far  more  a  democrat  than  a  liberal." 

The  distinction  between  the  two  [he  continues]  is 
an  important  distinction.  And  until  we  learn  to  make 
that  distinction  more  sharply  than  we  have  done,  we 
shall  never  fashion  a  militant  and  disciplined  democ- 
racy. 
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If  we  are  to  learn  "to  make  that  distinction  more  sharply 
than  we  have  done,"  we  must  begin  by  querying  the  as- 
sumption that  liberalism  and  democracy  are  essentially 
and  necessarily  antithetical.  To  the  extent  that  we  accept 
Laski's  and  Lerner's  "liberalism  versus  democracy"  for- 
mula, we  are  in  effect  recognizing  the  claims  of  the  Spen- 
cers and  the  Sumners  to  a  monopoly  of  interpretation  as 
to  what  constitutes  liberalism  and  liberty;  although  in 
the  light  of  our  analysis  of  the  various  republican,  com- 
monwealth, and  social-contract  definitions  of  liberty,  this 
is  certainly  not  the  case. 

When  the  liberals  of  the  nineteenth  century  declared 
that  liberty,  properly  understood,  consists  in  protecting 
"private  enjoyment,"  "personal  eccentricity,"  "private 
judgment,"  and  "private  enterprise"  against  interference 
from  public  power  in  any  form,  they  were  flatly  contra- 
dicting not  only  Rousseau  and  Locke  and  Harrington,  but 
also  scores  of  other  post-Renaissance  thinkers  who  iden- 
tified liberty  not  with  "the  right  of  every  man  to  do 
what  he  lists,"  but  with  the  process  of  active  participation 
in  public  power  and  in  public  law-making.  When  Spencer, 
for  example,  revived  the  medieval  formula  of  privilege 
as  against  public  prerogative,  he  was  trying  to  wipe  the  slate 
clean  of  what  Jeremy  Bentham  and  Bentham's  numer- 
ous predecessors  and  Bentham's  numerous  disciples  had 
had  to  say  on  the  subject  of  liberty.  Bentham,  like  Spencer, 
was  a  Vigorous  opponent  of  royal  prerogative,  but,  unlike 
Spencer,  he  sought  escape  not  in  the  denial  of  public  power 
per  se,  but  in  the  affirmation  that  public  power  should  be 
concentrated  in  hands  which  would  use  it  to  promote  "the 
greatest  good  of  the  greatest  number."  And  in  the  hope  of 
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effecting  this  transfer  of  power,  he  propounded  a  phi- 
losophy of  liberty  which  approximates  a  demos  power 
philosophy  of  democracy. 

To  say  that  Spencer  and  Mill  and  Constant  and  Sumner 
are  liberals,  but  that  Bentham  and  Rousseau  and  Locke 
and  Harrington  are  not  liberals,  is  to  take  a  short-range 
view  of  an  extremely  long-range  cycle  of  philosophizing 
about  "liberty."  The  various  stages  in  this  long-range 
cycle  of  action  and  reaction  are  nowhere  so  well  summar- 
ized as  in  Mill's  essay  On  Liberty,  in  which  he  explicitly 
recognizes  the  essential  difference  between  his  own  gen- 
eration of  liberals  and  "the  last  generation  of  European 
liberalism": 

The  aim,  therefore,  of  patriots  was  to  set  limits  to 
the  power  which  the  ruler  should  be  suffered  to  exer- 
cise over  the  community;  and  this  limitation  was 
what  they  meant  by  liberty.  It  was  attempted  in  two 
ways.  First,  by  obtaining  recognition  of  certain  im- 
munities called  political  liberties  or  rights,  which  it 
was  to  be  regarded  as  a  breach  of  duty  in  the  ruler  to 
infringe.  ...  A  second,  and  generally  a  later  ex- 
pedient was  the  establishment  of  constitutional 
checks.  ...  A  time,  however,  came  in  the  progress 
of  human  affairs,  when  men  ceased  to  think  it  a  neces- 
sity of  nature  that  their  governors  should  be  an  inde- 
pendent power,  opposed  in  interest  to  themselves.  It 
appeared  to  them  that  the  various  magistrates  of  the 
State  should  be  their  tenants  or  delegates,  revocable 
at  their  pleasure.  In  that  way  alone,  it  seemed,  could 
they  have  complete  security  that  the  powers  of  gov- 
ernment would  never  be  used  to  their  disadvantage. 
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By  degrees  this  new  demand  for  election  and  tem- 
porary rulers  became  the  prominent  object  of  the 
exertions  of  the  popular  party  .  .  .  and  superseded, 
to  a  considerable  extent,  the  previous  efforts  to  limit 
the  power  of  rulers.  .  .  .  The  nation  did  not  need 
to  be  protected  against  its  own  will.  There  was  no  fear 
of  its  tyrannizing  over  itself.  Let  the  rulers  be  effec- 
tually responsible  to  it,  promptly  removable  by  it, 
and  it  could  afford  to  trust  them  with  power  of  which 
it  could  dictate  the  use  to  be  made.  Their  power  was 
but  the  nation's  own  power,  concentrated,  and  in  a 
form  convenient  for  exercise.  This  mode  of  thought, 
or  rather  perhaps  of  feeling,  was  common  among  the 
last  generation  of  European  liberalism,  in  the  con- 
tinental section  of  which  it  still  apparently  predom- 
inates. 

If,  as  Mill  seems  to  indicate,  liberalism  at  one  stage  of 
its  evolution  is  to  be  identified  with  an  activistic  concep- 
tion of  liberty  through  participation  in  the  making  of  laws, 
rather  than  with  a  desire  "to  limit  the  power  of  rulers," 
then  the  question  of  the  relationship  between  "liberalism" 
and  "democracy"  takes  on  a  different  cast.  If,  as  Lerner 
maintains,  you  mean  majority  rule  "if  you  mean  democ- 
racy," then  there  is  no  serious  clash  between  the  advocates 
of  democracy  and  those  exponents  of  "liberalism"  who  in- 
sisted that  "the  nation  did  not  need  to  be  protected  against 
its  own  will"  as  articulated  and  implemented  by  a  majority 
of  its  citizens.  If  we  are  prepared  to  identify  "liberalism" 
with  the  res-publica  "liberty  of  the  ancients,"  or  with  the 
majoritarian  liberty  of  the  social-compact  theorists,  then 
there  is  little  difficulty  in  accommodating  what  Lerner 
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means  by  "democracy"  and  what  the  first-generation 
"liberals"  meant  by  liberty. 

From  still  another  point  of  view  there  are  grounds  for 
thinking  in  terms  of  a  pre-Constant,  pre-Mill  generation 
of  liberalism.  If,  as  would  seem  natural,  liberalism  be  con- 
ceived as  the  systematic  exposition  of  the  ideal  of  liberty, 
then  it  is  misleading  to  leave  out  of  consideration  the 
perennial  tendency  to  make  liberty  synonymous  with  the 
establishment  of  "fixed-rules"  of  social  behavior— with 
that  sense  of  "security"  which  gives  the  citizen  the  assur- 
ance that  he  knows  what  the  law  is  and  will  be.  This  prob- 
lem we  have  analyzed  at  length  in  the  preceding  chapter. 
All  that  we  need  repeat  is  that  the  generation  which  sought 
escape  from  the  arbitrary  minority  and  the  arbitrary  in- 
dividual in  the  direction  of  fixed,  settled  rules  made  by  the 
majority,  constantly  invoked  the  word  liberty.  And  from 
what  we  know  of  this  cycle,  it  would  seem  decidely  partial 
to  limit  the  term  liberalism  to  the  second  generation's 
search  for  escape  from  the  "arbitrary"  majority  and  deny  it 
to  the  first  generation's  search  for  escape  from  the  "arbi- 
trary" minority. 

If  If  then  we  identify  liberalism  with  this  cult  of  "security" 
and  "escape  from  the  arbitrary,"  a  book  like  Laski's  Rise 
of  Liberalism  becomes  more  readily  understandable.  If,  as 
Laski  suggests,  liberalism  is  "the  philosophy  of  a  business 
civilization,"  then  for  its  greater  part  the  book,  by  de- 
voting itself  to  obscure  scientists,  engineers,  and  littera- 
teurs of  the  pre-industrial  age,  seems  so  much  waste 
motion;  and  the  tiny  fraction  of  the  book  dealing  with  the 
nineteenth  century,  when  liberalism  in  its  business-civil- 
ization guise  was  officially  ushered  in,  seems  altogether  in- 
adequate. It  is  only  when  we  understand  liberalism  as  in 
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part  a  philosophy  of  "security,"  that  Laski's  Renaissance 
figures,  in  their  efforts  to  eradicate  the  unscientific  inse- 
curities of  the  pre-Renaissance,  take  on  significance  as 
pioneers  in  creating  the  "liberal"  climate  of  opinion  in 
which  searchers  after  political  "security,"  like  Locke,  could 
erect  safeguards  against  the  play  of  arbitrary  minority  gov- 
ernments. 

In  extending  the  era  of  liberalism  from  Mill's  and  Con- 
stant's generation  back  to  the  "last  generation  of  liberal- 
ism," which  proceeded  from  such  a  different  set  of  assump- 
tions, we  have  acquired  greater  historical  perspective;  but 
as  far  as  being  able  to  say,  with  Croce  and  Lerner,  that 
"liberalism"  and  "democracy"  are  working  at  cross-pur- 
poses is  concerned,  we  have  introduced  a  note  of  uncer- 
tainty and  equivocation.  "If  you  mean  democracy,"  you 
certainly  do  not  mean  the  "liberalism"  of  Benjamin  Con- 
stant or  John  Stuart  Mill  or  Tocqueville  or  Lecky,  or 
Herbert  Spencer.  But  "if  you  mean  democracy,"  you  may 
well  mean  the  "liberalism"  of  John  Locke  or  Jean  Jacques 
Rousseau  or  Jeremy  Bentham. 

If  therefore  we  accept  the  seemingly  inescapable  con- 
clusion that  historically  speaking  there  are  two  essentially 
different  philosophies  of  liberalism  based  on  two  essen- 
tially different  conceptions  of  liberty,  we  shall  not  only 
have  helped  explain  the  vast  confusion  over  what  Professor 
Lerner  calls  "perhaps  the  most  disputed  term  of  our  gen- 
eration," but  more  immediately,  in  terms  of  our  larger  line 
of  analysis,  we  shall  have  discovered  that  in  the  case  of 
liberty  and  liberalism,  as  in  the  case  of  sovereignty  and 
constitutionalism  and  law,  there  is  both  a  majority-rule 
and  a  minority-rights  reading  of  one  of  the  basic  concepts 
of  our  democracy. 
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"From  these  rules,  it  may  be  alleged,  that  no  man  can  be  bound 
by  the  act  of  another,  without  his  own  consent.  But  it  is  to  be  re- 
membered that  society  is  constituted  for  a  certain  purpose;  and 
that  each  member  consents  that  this  purpose  shall  be  carried  on; 
and,  consequently,  that  everything  necessary  for  carrying  it  on 

shall  be  done." 

JAMES  WILSON 

"Commerce  inspired  men  with  a  keen  love  for  the  independence 
of  the  individual.  .  .  .  Every  time  that  the  collective  power  seeks 
to  interfere  in  particular  speculations,  it  vexes  the  speculators. 
Every  time  that  the  government  presumes  to  run  our  affairs,  it  runs 
them  worse  and  at  greater  cost  than  we  do." 

BENJAMIN  CONSTANT 

"The  original  purpose  of  the  due  process  of  law  clause  was  to  pro- 
tect the  weak  and  the  oppressed  against  the  strong,  but  when  the 
Supreme  Court  decided  that  .  .  .  foreign  corporations  could  not 
be  deprived  of  their  property  arbitrarily,  the  way  was  opened  to 
organizations  of  capital  to  contest  before  the  Supreme  Court  such 
laws  as  they  regarded  unwise  or  detrimental  to  their  interests." 

CHARLES  HAINES 

"We  can  understand  the  reaction  against  individualism  and  in 
favor  of  drastic  assertion  of  the  powers  of  government.  Legislation 
is  taking  the  place  of  the  free  lands  as  the  means  of  preserving  the 
ideal  of  democracy.  But  at  the  same  time  it  is  endangering  the 
other  pioneer  ideal  of  creative  and  competitive  individualism. 
Both  were  essential  and  constituted  what  was  best  in  America's 
contribution  to  history  and  to  progress.  Both  must  be  preserved 
if  the  nation  is  to  be  true  to  its  past.  It  would  be  a  grave  misfor- 
tune if  these  people  so  rich  in  experience,  in  self-confidence  and 
aspiration,  in  creative  genius,  should  turn  to  some  Old  World 
discipline  of  socialism  or  plutocracy,  or  despotic  rule,  whether  by 
class  or  by  dictator." 

FREDERICK  JACKSON  TURNER 
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When  in  1907  Mr.  Justice  Holmes  felt  himself  once  again 
impelled  to  utter  his  dissenting  belief  "that  my  agreement, 
or  disagreement,  has  nothing  to  do  with  the  right  of  a 
majority  to  embody  their  opinions  in  law,"  he  took  the 
occasion  to  observe  that  "the  Fourteenth  Amendment  does 
not  enact  Mr.  Herbert  Spencer's  Social  Statics."  But  to 
most  of  the  learned  justices  with  whom  Holmes  disagreed 
during  his  long  judicial  career,  the  Fourteenth  Amend- 
ment enacted  not  only  Mr.  Spencer's  Social  Statics,  but 
also  Mr.  Spencer's  "Man  versus  the  State,"  "The  New 
Toryism,"  "The  Great  Political  Superstition,"  "The 
Coming  Slavery,"  and  "The  Plea  for  Liberty." 

"The  writings  of  Herbert  Spencer,"  declared  Elihu 
Root  in  1915,  "were  so  much  read  and  discussed  by  the 
generation  which  is  now  passing  out  of  active  life  that, 
under  the  law  to  which  books  are  subject,  the  swing  of  the 
pendulum  has  brought  a  period  of  comparative  neglect  by 
the  new  generation."  William  James,  writing  in  the  hey- 
day of  Field  and  Peckham  and  Brewer,  declared  that 
Spencer's  writings  were  "worthy  to  be  the  text  book  of  in- 
dividualists the  world  over."  And  Henry  Cabot  Lodge 
summed  up  what  was  generally  taken  for  granted  in  influ- 
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ential  quarters  when  he  said  that  "the  individualistic  argu- 
ment" had  never  been  "better  put  than  by  Herbert 
Spencer." 

In  the  preceding  chapter  we  have  traced  the  family  tree 
of  minority  rights  from  Spencer's  "true  liberalism," 
through  John  Stuart  Mill  and  Tocqueville,  back  to  the 
founder  of  the  Liberal  Party.  We  have  seen  how  Con- 
stant's "security  in  private  enjoyments"  became  in  turn 
John  Stuart  Mill's  "eccentricity"  and  Herbert  Spencer's 
"right  of  private  judgment,"  "the  root  of  liberalism." 

What  this  "right  of  private  judgment"  meant  to  Spencer 
and  his  numerous  admirers  in  the  United  States  can  be 
grasped  from  the  most  plain-spoken  of  Spencer's  disciples, 
Professor  William  Graham  Sumner  of  Yale.  Like  Spencer 
himself,  Sumner  had  no  hesitation  in  calling  a  spade  a 
spade.  Utterly  devoid  of  sentimentality,  with  little  pres- 
sure upon  him  to  court  public  favor,  he  made  no  effort  to 
dress  up  the  facts  with  which  he  challenged  those  whom 
he  regarded  as  blundering,  misguided  humanitarians  en- 
gaged in  "the  absurd  attempt  to  make  the  world  over." 
In  his  "Challenge  of  Facts"  he  says,  in  so  many  words,  that 
liberty  under  the  law  "means  the  guarantees  of  law  that  a 
man  shall  not  be  interfered  with  while  using  his  own 
powers  for  his  own  welfare."  In  his  "Power  and  Benefi- 
cence of  Capital"  he  resorts  to  "blunt  English"  to  explain 
that  "the  doctrine  of  liberty  .  .  .  will  read,  'Mind  your 
own  business.'  " 

Sumner,  like  Spencer,  identified  the  accumulation  of 
wealth  with  the  healthy  operation  of  the  laws  of  intra- 
societal  differentiation.  If  all  men  are  left  equally  free  to 
exercise  to  the  full  their  congenitally  unequal  faculties, 
"there  is  maintained,"  to  use  the  words  of  Spencer,  "the 
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vital  principle  alike  of  individual  life  and  of  social  life 
.  .  .  the  vital  principle  of  social  progress;  inasmuch  as, 
under  such  conditions,  the  individuals  of  most  worth  will 
prosper  and  multiply  more  than  those  of  less  worth."  So 
viewed,  the  contention  of  "the  newspapers  .  .  .  that  great 
wealth  is,  as  a  rule,  in  the  ordinary  course  of  social  affairs, 
put  to  a  mischievous  use  .  .  .  cannot  be  shown  beyond 
the  slightest  degree,  if  at  all."  On  the  contrary,  the  con- 
tention of  the  "pamphlets  and  speeches  which  echo 
throughout  society,"  that  something  should  be  done  for 
"the  deserving  poor,"  overlooks  the  basic  sociological  fact 
that  "those  of  less  worth"  are  "bearing  the  penalties  of 
their  misdeeds"  and  general  incompetency. 

In  his  unsuccessful  search  for  a  "rich  man  who  is  op- 
pressing anybody,"  Sumner  discovered  "the  forgotten 
man"  whom  everybody  had  forgotten  but  the  disciples  of 
Herbert  Spencer— the  man  of  worth  who  is  forced  by  a 
grasping  majority-rule  government  to  contribute  to  the 
upkeep  of  the  undeserving  poor,  the  deliberately  idle,  or 
the  congenitally  unfit.  "  'They  have  no  work,'  you  say.  Say 
rather  that  they  either  refuse  work  or  quickly  turn  them- 
selves out  of  it." 

Whether  the  words  of  the  gospel  of  individualism  are 
from  the  essays  of  the  master  Spencer  or  from  those  of  the 
disciple  Sumner,  the  end  conclusion  is  the  same  inexorable 
law,  capable  of  various  statements:  "much  of  the  suffering 
is  curative  and  prevention  of  it  is  prevention  of  a  remedy"; 
"the  miseries  existing  under  our  present  social  arrange- 
ments" are  miseries  "caused  by  the  ill-working  of  a  human 
nature  but  partially  adapted  to  the  social  state";  "most  of 
all  the  appliances  and  products  distinguishing  civilization 
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from  savagery  .  .  .  have  been  developed  by  the  struggle 
for  existence." 

William  James  was  no  doubt  right  in  saying  that 
Spencer's  essays  are  "worthy  to  be  the  text  book  of  indi- 
vidualists the  world  over."  To  powerful  and  beneficent 
capitalists  like  Andrew  Carnegie  and  his  Spencer-trained 
secretary,  this  erudite  and  scientifically  documented  doc- 
trine of  individualism  afforded  an  ideal  bulwark  against 
attack  from  those  who  invoked  the  principle  of  numbers 
against  the  principle  of  wealth.  But  to  Stephen  J.  Field, 
the  Spencerian  "text  book,"  in  spite  of  its  unimpeachable 
conclusions,  presented  difficulties  in  the  matter  of  presen- 
tation. The  author  of  "The  Plea  for  Liberty"  had,  to  be 
sure,  disclaimed  any  desire  "to  make  light  of  the  sufferings 
which  most  men  have  to  bear.  The  fates  of  the  great  ma- 
jority have  ever  been,  and  doubtless  still  are,  so  sad  that 
it  is  painful  to  think  of  them."  And  yet  for  the  supreme 
judicial  tribune  of  the  American  people,  there  were  size- 
able difficulties  in  bringing  Mr.  Herbert  Spencer's  Social 
Statics,  etc.,  within  the  confines  of  the  Fourteenth  Amend- 
ment. Having  served  his  apprenticeship  under  the  power- 
ful railroad  magnates  of  California,  Field  was  no  less  dis- 
turbed by  the  prospects  of  "The  Coming  Slavery"  than 
was  Spencer's  pupil  who  did  Andrew  Carnegie's  ghost- 
writing. But  being  at  the  same  time  supreme  guardian  of 
the  people's  law,  he  was  not  in  a  position  to  ignore  the  fact 
that  wide  sections  of  his  audience  identified  slavery  either 
with  the  minority  which  had  been  expropriated  by  the 
Thirteenth  Amendment,  or  with  the  currently  entrenched 
minority  of  unbeneficent  capitalists,  headed  by  such  men 
as  his  old  friend  Collis  P.  Huntington  and  Andrew  Car- 
negie. 
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Field  therefore  was  in  no  position  to  follow  the  great 
English  sociologist  in  bewailing  the  fates  of  the  great  ma- 
jority. For  the  majority  was  doing  that  itself.  Nor  could 
he,  without  adding  fuel  to  the  flames,  dwell  upon  the  in- 
exorable social  law  of  human  misery  as  an  inescapable 
corollary  of  the  diversity  of  human  faculties  and  talents 
and  opportunities.  Field  may  well  have  envied  William 
Graham  Sumner  his  academic  freedom,  but  he  knew  per- 
fectly well,  judicial  fictions  being  what  they  are,  that  he 
could  not  speak  in  "blunt  English." 

So  instead  of  talking  in  terms  of  human  misery,  in  the 
manner  of  the  Spencerians,  "the  pioneer  of  modern  Ameri- 
can constitutionalism"  decided  to  talk  in  terms  of  human 
happiness.  When,  in  his  dissent  from  the  majority  opinion 
in  Powell  v.  Pennsylvania,  Field  identified  liberty  with 
"freedom  not  merely  to  go  wherever  one  may  choose,  but 
to  do  such  acts  as  he  may  judge  best  for  his  interest  not  in- 
consistent with  the  equal  rights  of  others;  that  is,  to  follow 
such  pursuits  as  may  be  best  adapted  to  his  faculties,  and 
what  will  give  to  him  the  highest  enjoyment,"  he  was 
giving  a  letter-perfect  rendition  of  Spencer's  "true  liberal- 
ism." In  the  most  orthodox  Spencerian  manner,  inequality 
of  faculties  is  combined  with  equality  of  opportunity  to 
exercise  those  unequal  faculties,  to  the  end  that  each,  ac- 
cording to  the  degree  of  his  worth  and  capacity,  may  derive 
unrestricted  enjoyment  of  the  fruits  of  his  exertions,  free 
from  any  responsibility  for  those  who  have  the  right,  pro- 
vided they  have  the  faculty,  to  do  the  same  thing.  But 
whereas  Spencer  stated  bluntly  that  only  a  very  small 
minority  derives  much  enjoyment  out  of  such  pursuits, 
Field  expounded  the  fiction  that  such  freedom  of  pursuit 
is  in  reality  the  pursuit  of  happiness: 


182  THE  INDIVIDUAL 

With  the  gift  of  life  there  necessarily  goes  to  every 
one  the  right  to  do  all  such  acts,  and  follow  all  such 
pursuits,  not  inconsistent  with  the  equal  rights  of 
others,  as  may  support  life  and  lead  to  the  happiness 
of  its  possessors.  The  right  to  pursue  one's  happiness 
is  placed  by  the  Declaration  of  Independence  among 
the  inalienable  rights  of  man,  with  which  all  men  are 
endowed. 

Although  Field's  nephew,  Mr.  Justice  Brewer,  did 
almost  as  much  as  the  great  Chief  Justice  himself  to  popu- 
larize the  fictions  that  the  Declaration  of  Independence 
had  enacted  Herbert  Spencer's  declaration  of  individual- 
ism, and  that  the  supreme  written  law  of  the  Constitution 
had  enacted  the  Declaration  of  Independence,  it  remains 
nonetheless  true  that  the  feat  of  translating  these  flimsy 
fictions  into  sturdy  judicial  precedents  still  stands  as  the 
great  and  distinctive  contribution  of  "the  pioneer  of  mod- 
ern American  constitutionalism." 

To  appreciate  fully  the  flimsiness  of  this  version  of  the 
inalienable  constitutional-natural  rights  of  the  individual, 
we  must  revert  from  Field's  juxtaposition  of  Constitution 
and  Declaration  to  the  Jubilee  Address  of  1839,  in  which 
John  Quincy  Adams  declared  that  the  Constitution  of  the 
United  States  represents  the  culmination  and  adequate 
self-realization  of  the  constituent  process  which  had  been 
initiated  in  1776. 

To  Adams,  the  fiftieth  anniversary  of  the  inauguration 
of  the  Constitution  seemed  significant  primarily  in  that  it 
provided  an  occasion  for  recalling  the  fundamental  prin- 
ciples of  popular  sovereignty,  on  which  had  been  erected 
in  1776  a  new  nation  and  in  1789  a  properly  legitimate  sys- 
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tem  of  government  for  this  new  nation.  To  Adams,  the 
Constitution  had  completed  the  work  of  the  Declaration, 
in  the  sense  that  a  majority  of  the  American  nation,  acting 
in  accordance  with  "the  natural  rights  of  man  and  the  con- 
stituent power  of  the  people,"  as  proclaimed  in  1776,  had 
marched  "over  an  untrodden  path  to  the  very  foundations 
of  human  government,"  and  set  up  a  constitutional  system 
grounded  in  the  will  of  the  sovereign  majority  rather  than 
in  the  will  of  governing  minorities  within  the  various 
States. 

During  the  half-century  between  the  fiftieth  and  the 
hundredth  anniversary  of  the  Constitution,  considerably 
more  attention  had  been  paid  to  "the  sacred  instrument  of 
1789"  than  to  "the  sacred  principles  of  1776."  During  a 
period  when  the  Websters  and  the  Taneys  and  the  Cooleys 
were  insisting  that  within  the  American  system  there  is  no 
place  for  men  "marching  over  an  untrodden  path  to  the 
very  foundations  of  human  government,"  it  was  the  better 
part  of  valor  not  to  overplay  a  Declaration  which  was 
predicated  on  an  antithetical  proposition.  Those  who  so 
diligently  nourished  the  fiction  that  under  the  American 
system  the  highest  will  of  the  people  finds  expression  either 
through  a  minority-controlled  process  of  amendment  or, 
ordinarily,  through  a  minority  organ  of  government,  were 
disposed  to  ignore  any  declaration  of  "constituent  power," 
or  any  philosophy  of  constitutionalism  based  on  the 
assumption  that  the  majority  of  the  people  must  be  free  at 
all  times  to  protect  itself  against  government  in  any  form. 

It  was  not  until  the  John  Quincy  Adams',  the  James 
Wilsons,  and  the  George  Masons  had  safely  passed  into  the 
limbo  of  forgotten  men,  that  accredited  spokesmen  of  "the 
American  principle"  felt  themselves  in  a  position  to  re- 
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identify  the  Declaration  of  Independence  with  the  Consti- 
tution of  the  United  States.  Not  until  the  cycle  of  liberal- 
ism had  run  its  course  from  "the  large  freedom"  of  the 
Lockians  to  the  "Mind  your  own  business"  of  "true  lib- 
eralism," did  the  judicial  spokesmen  of  the  highest  will  of 
the  American  people  feel  free  to  declare  that  the  natural 
rights  of  Herbert  Spencer's  and  William  Graham  Sumner's 
individual  were  the  natural  rights  of  Thomas  Jefferson's 
individual.  Not  until  generations  of  liberal  historians  and 
jurists  and  political  scientists  had,  in  the  spirit  of  Burke, 
drawn  a  veil  over  the  beginnings  of  popular  government, 
was  the  mind  of  the  American  people  prepared  to  accept 
the  proposition  that  Locke  and  Jefferson  had  proclaimed 
"a  liberty  for  every  man  to  do  what  he  lists." 

Thanks  to  our  analysis  in  the  preceding  chapter  of  the 
various  attempts  of  the  social-compact,  the  republican  and 
the  commonwealth  theorists  to  identify  law  and  liberty 
with  the  principle  of  majority  rule,  rather  than  with  the 
right  of  "every  man  to  do  what  he  lists,"  we  have  grounds 
for  doubting  that  Thomas  Jefferson  meant  the  same  thing 
by  individual  rights  that  Stephen  J.  Field  meant.  But  so 
saturated  is  every  nook  and  cranny  of  our  mind  with  sec- 
ond- and  third-hand  echoes  of  the  post-Spencer,  post-Field 
version  of  God-given  natural  rights,  that  it  is  necessary  to 
probe  even  more  deeply  than  we  have  so  far  into  the  pre- 
suppositions of  the  seventeenth-  and  eighteenth-century 
individualists.  If  the  fourth  half -century  of  the  American 
republic  is  to  clear  a  way  successfully  through  the  intellec- 
tual cobwebs  which  have  been  accumulating  during  the 
last  hundred  years,  it  is  necessary  to  familiarize  ourselves 
even  more  thoroughly  than  we  have  so  far  with  the  plans 
and  purposes  of  the  architects  who  laid  the  foundations 
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and  crossbeams  of  republican  government  during  the  first 
half-century  of  our  national  existence. 

Our  ancestors  [wrote  Alexis  de  Tocqueville,  in 
1818]  did  not  have  the  word  "individualism,"  which 
we  have  forged  for  our  use,  because  in  their  time, 
there  was,  actually,  no  individual  who  did  not  belong 
to  a  group  and  who  could  consider  himself  absolutely 
alone;  but  each  one  of  the  thousand  tiny  groups, 
which  went  together  to  make  up  French  society, 
thought  only  of  itself.  It  was,  if  I  may  so  express  it,  a 
sort  of  collective  individualism,  that  prepared  minds 
for  the  true  individualism  with  which  we  are  familiar. 

With  the  same  idea  in  mind,  John  Taylor,  writing  a  few 
years  prior  to  Tocqueville,  contrasted  the  regime  of  indi- 
vidual rights  which  had  been  instituted  in  the  American 
republic  with  the  regime  known  as  mixed  government, 
where  the  individual  enjoyed  rights  only  to  the  extent  that 
the  social  and  economic  class  of  which  he  was  a  member 
enjoyed  rights. 

Revolting  against  the  "collective  individualism"  of  the 
Middle  Ages  and  the  mixed-government  class  parties  of 
antiquity,  the  social-compact  theorists  conceived  of  society 
as  a  sum  total  of  separate  and  distinct  individuals,  as  a 
social  universe  which,  like  the  natural  universe,  was  com- 
posed of  discrete  and  self-contained  atoms.  Whereas 
Aquinas  and  Althusius  analyzed  the  political  process  in 
terms  of  interlocking  corporate  groups  which  functioned 
according  to  long-established  patterns  of  behavior,  and 
whereas  the  mixed-government  constitutionalists  made 
their  analysis  in  terms  of  proper  balances  between  a  demo- 
cratic class,  an  aristocratic  class,  and  a  monarchical  class, 
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John  Locke  proceeded  from  the  assumption  that  in  the 
state  of  nature  every  individual  was  a  unit  unto  himself. 

According  to  Locke,  this  human  atom,  living  in  a  state 
of  nature  among  other  human  atoms,  became  conscious  all 
too  soon  of  certain  basic  inadequacies  and  inconveniences. 
As  a  self -regulating  unit  he  enjoyed,  to  be  sure,  an  enor- 
mous sphere  of  personal  independence,  but  as  a  result  of 
the  increasing  tendency  of  certain  of  his  fellow-atoms  to 
encroach  upon  his  personal  sphere  of  operation,  he  soon 
discovered  that  his  natural  rights  were  so  insecure  as  to  be 
virtually  non-existent.  Beset  by  those  whom  Locke  desig- 
nates as  "the  pole-cats  and  the  foxes,"  the  natural  man  was 
made  aware  of  the  inadequacies  of  his  own  powers  of  self- 
protection.  So  he  cast  about  for  an  escape  from  an  intoler- 
able situation. 

Another  element  in  the  state-of -nature  situation  made  it 
intolerable  for  the  individual.  Although  most  of  the  neigh- 
boring individuals  were  men  of  good  will  rather  than 
"pole-cats  and  foxes,"  they  harbored  such  a  variety  of 
alternative  and  mutually  exclusive  ideas  about  what  good 
will  entailed  in  particular  situations  which  arose,  that  gen- 
eral confusion  prevailed  in  the  matter  of  what  regulations 
should  be  adopted  in  the  interests  of  general  well-being. 
'>  In  other  words  the  individual,  to  start  with,  is  endowed 
with  natural  rights,  but  the  rights  are  so  insecure  as  to  be 
virtually  non-existent;  he  lives  under  a  system  of  natural 
I  law,  but  the  law  is  subject  to  so  many  whimsical,  arbitrary 
interpretations  as  to  be  virtually  inoperative. 

As  an  escape  from  these  two  intolerable  features  of  state- 
of-nature  existence,  Locke's  natural  man  had  recourse,  as 
we  have  already  seen,  to  the  principle  of  majority  rule.  In 
Chapter  Four  we  analyzed  Locke's  identification  of  ma- 
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jority  law-making  with  "the  law  of  Nature  and  reason," 
and  in  Chapter  Five  we  analyzed  his  activistic  conception 
of  "the  large  freedom."  In  the  present  connection  it  is 
necessary  only  to  point  out  the  relationship  between  the 
principle  of  majority  rule  and  the  principle  of  individual- 
ism—to explain  why,  according  to  Locke,  the  individual 
in  the  state  of  civil  society  can  be  said  to  consent  to  what 
the  majority  consents  to. 

This  is  not  difficult  to  explain  once  we  put  ourselves 
into  the  frame  of  mind  of  the  individual  who  has  found 
the  conditions  prevailing  in  the  state  of  nature  intolerable. 
What  is  uppermost  in  this  individual's  mind  is  the  deter- 
mination never  to  revert  to  this  state  of  nature— the  will- 
ingness to  subordinate  every  other  consideration  to  the 
supreme  and  primary  consideration  of  perpetuating  that 
state  of  civil  society  which  has  secured  the  rights  of  the 
individual  by  means  of  a  definitive  law  enforced  by  the 
combined  power  of  all  the  associates. 

Again  and  again  it  may  happen  that  in  a  particular 
choice  between  alternative  points  of  view,  the  individual 
may  find  himself  in  disagreement  with  the  point  of  view  of 
the  majority,  but  nonetheless  and  notwithstanding,  he  ac- 
cepts the  majority-decreed  law  as  final  because  to  him  this 
is  the  only  natural  and  reasonable  way  of  guaranteeing  the 
continuation  of  the  inestimable  blessings  of  a  self-regulat- 
ing civil  society.  If,  argues  Locke,  every  individual  had 
to  consent  to  every  decision,  nothing  would  be  decided. 
If  the  minority  rather  than  the  majority  made  the  deci- 
sion, violence  would  be  done  not  only  to  "the  law  of 
Nature  and  reason,"  but  also  to  the  principle  of  indi- 
vidualism itself,  which  assumes  that  all  atomic  judgments 
are  to  be  weighed  equally  and  the  scales  of  decision  tilted 
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in  the  direction  of  the  greater  mass  weight.  So  to  make 
his  identification  of  individual  will  and  majority  will 
unmistakably  clear,  the  author  of  The  Second  Treatise, 
when  he  uses  the  phrase  "his  own  consent,"  immediately 
appends  thereto,  "i.e.,  the  consent  of  the  majority." 

The  assumptions  behind  this  social-contract  identifica- 
tion of  individual  consent  and  majority  consent  are  the 
theme  song  of  the  political  scientists  who  in  our  own  coun- 
try declared  their  independence  not  only  of  Great  Britain, 
but  of  older  constitutional  systems  based  on  the  principle 
of  classified  corporation  rather  than  unclassified  individ- 
uals. The  assumption  that  the  human  atom,  left  to  his  own 
individual  resources,  is  at  the  mercy  of  alien  forces  more 
powerful  than  himself  underlies  the  theory  of  natural 
rights,  which  a  host  of  able  pamphleteers  broadcast  to  the 
American  people  of  the  1770's  and  1780's.  "The  natural 
rights  which  he  retains,"  declared  Tom  Paine, 

are  all  those  in  which  the  power  to  execute  is  as  per- 
fect in  the  individual  as  the  right  itself.  .  .  .  The 
natural  rights  which  are  not  retained  are  those,  in 
which,  though  the  right  is  perfect  in  the  individual, 
the  power  to  execute  them  is  defective  .  .  .  those  he 
deposits  in  the  common  stock  of  society,  of  which  he  is 
a  part,  and  takes  the  arm  of  society,  in  which  he  is  a 
part,  in  preference  and  in  addition  to  his  own.  Every 
man  is  a  proprietor  in  society,  and  draws  on  the  capi- 
tal as  a  matter  of  rights. 

Taking  up  where  Thomas  Paine  left  off,  Thomas  Jeffer- 
son proceeded  to  explain  what  the  Declaration  of  Inde- 
pendence meant  when  it  said  that  all  men  are  endowed 
with  certain  natural  rights.  In  "distinguishing  between 
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those  rights  they  could  individually  exercise  fully  and  per- 
fectly and  those  they  could  not,"  he  sets  on  the  one  side 
"the  rights  of  thinking,  speaking,  forming  and  giving 
opinions"— that  is  to  say  in  terms  of  our  analysis,  the  un- 
extinguishable  rights  of  the  individual  to  participate  as 
seems  to  him  best  in  the  formation  of  a  new  majority;  and 
on  the  other  side  of  the  great  divide  he  sets  those  "in  the 
exercise  of  which  the  individual  natural  power  is  less  than 
the  natural  right."  In  the  case  of  "the  second  class"  rights, 
the  individual  surrenders  his  natural  power  as  being  in- 
adequate to  the  task  in  hand,  and  is  willing  "to  accept  in 
lieu  thereof  a  right  to  the  whole  power  produced  by  a 
condensation  of  all  the  parts.  ...  In  the  one,"  concludes 
the  author  of  the  Declaration  of  Independence,  "we  act 
wholly  in  our  own  person,  in  the  other  we  agree  not  to  do 
so,  but  act  under  the  guarantee  of  society."  And,  by  way 
of  rounding  out  the  Lockian  picture,  Jefferson  adds  that 
under  "the  fundamental  principles  of  its  association"— as 
formulated  in  accordance  with  "the  natural  law  of  every 
society  of  men,"  which  declares  that  the  will  of  the  ma- 
jority shall  conclude  and  determine  the  society  as  a  whole 
—the  society  may  fix  "the  fundamental  principles  of  its 
association"  and  "say  to  all  individuals,  that,  if  they  con- 
template pursuits  beyond  the  limits  of  these  principles, 
and  involving  dangers  which  the  society  chooses  to  avoid, 
they  must  go  elsewhere  for  their  exercise." 

The  picture  of  civil  society  as  a  mutual-benefit  associa- 
tion in  which  the  individually  inadequate  human  atoms 
come  to  rely  on  the  collective  power  of  their  fellow-asso- 
ciates in  the  hope  of  joint  protection  and  general  social 
security,  is  nowhere  else  so  adequately  painted  as  in  the 
writings  of  John  Dickinson.  The  author  of  the  widely  read 
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pamphlet  known  as  Letters  from  a  Farmer  in  Pennsylvania 
has  come  down  in  history  as  chief  spokesman  of  the  group 
which  tried  to  prevent  the  Jeffersons  and  the  Tom  Paines 
from  taking  the  irrevocable  step  against  "the  Mother 
Country."  But  there  was  no  man  of  his  generation  who 
grasped  more  clearly  and  stated  more  graphically  the  essen- 
tials of  Locke's  philosophy  of  individualism.  Having  fol- 
lowed Locke  in  identifying  political  freedom  with  cer- 
tainty in  the  law,  and  general  will  with  majority  will, 
Dickinson  proceeds  to  explain  at  greater  length  the  social- 
contract  version  of  social  security: 

//  He  must  abandon  his  will,  in  what  concerns  all,  to 
I  the  will  of  all,  that  is  of  the  whole  society.  What  does 
;  he  lose  by  this  submission?  The  power  of  doing  in- 
; juries  to  others— and  the  dread  of  suffering  injuries 
jfrom  them.  What  does  he  gain  by  it?  The  aid  of  those 
associated  with  him,  for  his  relief  from  the  incommod- 
ities  of  mental  or  bodily  weakness— the  pleasure  for 
which  his  heart  is  formed  of  doing  good— a  capacity  of 
enjoying  his  undelegated  rights  to  the  best  advantage 
—a  repeal  of  his  fears— and  tranquillity  of  mind— or, 
in  other  words,  that  perfect  liberty  better  described  in 
the  Holy  Scriptures,  than  anywhere  else,  in  these  ex- 
pressions—"When  every  man  shall  sit  under  his  vine, 
and  under  his  fig-tree,  and  none  shall  make  afraid." 

ft  Here  in  its  quintessence  is  the  spirit  of  social-contract 
humanitarianism:  for  the  men  of  good  will,  who  form  the 
greater  part  of  society,  "relief  from  the  incommodities  of 
mental  or  bodily  weakness,"  "the  pleasure  for  which  his 
heart  is  formed,  of  doing  good,"  "a  repeal  of  his  fears— and 
tranquillity"  in  the  realization  that  with  the  aid  of  his 
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good  neighbors  he  can  always  protect  himself  against  the 
occasional  bad  neighbor  who  makes  him  afraid;  for  the 
men  of  ill  will,  "the  pole-cats  and  the  foxes"  who  inevit- 
ably make  their  appearance  in  any  society,  a  stern  warning 
that  if  they  cannot  observe  the  fundamental  law  of  neigh- 
borliness  and  mutual  accommodation,  they  must  pursue 
their  activities  elsewhere. 

This  is  what  the  generation  of  1776,  saturated  in  eight- 
eenth-century humanitarianism  and  eighteenth-century 
"sentiment,"  meant  by  "the  pursuit  of  happiness."  Its 
leaders  were  sociologists  engaged  in  the  task  of  constituting 
a  new  type  of  social  organization  in  which  the  age-old  laws 
of  mutual  extermination  should  be  transcended  by  a' 
higher  type  of  mutual  benevolence  and  co-operation  /  ' 
among  mutually  dependent  human  beings.  The  genera- 
tion of  Thomas  Jefferson  and  John  Dickinson  would  have 
been  aghast  at  a  sociology  dedicated  to  the  proposition  that 
the  state  of  civil  society,  no  less  than  the  state  of  natural 
society,  is  properly  understood  as  an  arena  of  mutual  ex- 
termination between  more  powerful  and  less  powerful 
human  organisms,  all  bent  on  maximum  self-realization  at 
any  cost.  But  neither  Herbert  Spencer's  "The  Coming 
Slavery"  nor  William  Graham  Sumner's  "The  Absurd 
Attempt  to  Make  the  World  Over"  would  have  left  the 
author  of  the  Declaration  of  Independence  quite  as  aghast 
as  the  passage  in  which  Stephen  J.  Field  identified  "the 
pursuit  of  happiness"  with  the  right  of  any  individual 
"to  follow  such  pursuits  as  .  .  .  will  give  to  him  the  high- 
est enjoyment,"  irrespective  of  whether  the  majority  of 
his  fellow-beings  were  made  afraid  thereby. 

There  is  only  one  American  sociologist  prior  to  Wil- 
liam Graham  Sumner  whom  Chief  Justice  Field  could 
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have  turned  to  for  confirmation  of  his  Spencerian  version 
of  "the  pursuit  of  happiness"— a  sociologist  as  systematic, 
as  erudite,  and  as  unsentimental  as  the  professor  from 
Birmingham  or  the  professor  from  Yale.  When  Mr.  Jus- 
tice Field  invoked  the  immortal  truths  of  the  Declaration 
of  Independence  to  prove  that  every  citizen  has  a  fun- 
damental natural  right  to  manage  his  affairs  in  his  own 
untrammeled  way,  he  was  much  closer  to  the  spirit  of 
John  C.  Calhoun  than  to  the  spirit  of  Thomas  Jefferson. 

The  author  of  the  Declaration  of  Independence,  in  spite 
of  the  sectarian  and  physiocratic  elements  in  his  thinking, 
worked  in  the  main  with  social-compact  categories.  And 
like  practically  all  social-compact  thinkers,  he  proceeded 
from  the  premise  that  one  of  the  main  functions  of  politi- 
cal society  is  to  help  the  individual  member  protect  him- 
self against  "the  pole-cats  and  the  foxes."  Believing  that  in 
a  healthy  society  the  "noxious  creatures"  would  constitute 
a  negligible  minority  numerically  speaking,  he  took  it  for 
granted  that  the  great  body  of  the  society  could  protect 
itself  without  great  effort  so  long  as  it  remained  virtuous. 
But  in  case  the  natural  rights  of  the  weaker  were  made  in- 
secure by  disproportionate  accumulation  on  the  part  of 
the  stronger,  it  was  the  function  of  political  society,  work- 
ing through  the  instrument  of  government,  to  secure  these 
rights. 

Jefferson  understood  the  social  compact  to  mean  that  an 
individual  was  entirely  free  of  social  control  in  those  types 
of  personal  self-expression  for  the  exercise  of  which  he  did 
not  have  to  call  upon  the  collective  power  of  society.  But 
where  his  so-called  natural  rights  were  in  effect  non-exist- 
ent or  at  least  un-secured,  except  as  a  by-product  of  collec- 
tive social  sanctions,  the  individual  was  expected  to  oper- 
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ate  within  the  framework  established  by  the  association. 
Every  man  had  a  right  to  be  as  happy  as  the  next  man,  and 
every  one  of  his  associates  had  the  responsibility  of  help- 
ing him  to  secure  this  right.  Such  was  the  main  end  of 
political  society. 

To  Calhoun,  the  social  compact  meant  nothing.  It  was 
from  beginning  to  end  a  monstrous  fiction  devoid  of 
basis  in  historical  fact.  It  was  a  fabrication  shot  through 
with  false  premises.  It  assumed  that  the  majority  of  the 
community  has  the  right  to  act  and  conclude  the  com- 
munity as  a  whole;  it  assumed  that  in  civil  society  each 
individual  consents  to  what  the  majority  consents  to;  it 
assumed  that  a  covenant  made  between  associated  individ- 
uals remained  binding  on  those  individuals.  So  Calhoun, 
who  found  no  place  in  his  argument  for  any  of  these  as- 
sumptions, repudiated  the  social  compact  and  all  that  went 
with  it.  Under  his  ruthless  touch,  the  mutual-benefit  asso- 
ciation of  the  social-compact  thinkers  became  transformed 
into  an  unrelieved  struggle  for  existence.  Living  in  the 
heart  of  the  American  Congo,  with  echoes  of  the  African 
tom-tom  still  audible  in  the  distance,  he  envisaged  a  social 
jungle  in  which  the  weaker  were  free  to  be  lashed  by  the 
stronger.  Devoid  of  the  sentimentalities  of  Hobbes  and 
Spinoza,  he  saw  no  reason  for  interfering  with  natural 
instincts  or  God-given  powers.  In  the  struggle  for  existence 
each  individual  must  rely  on  himself  and  his  own. 

As  individuals  differ  greatly  from  each  other,  in  in- 
telligence, sagacity,  energy,  perseverance,  skill,  habits 
of  industry  and  economy,  physical  power,  position 
and  opportunity,  the  necessary  effect  of  leaving  all 
free  to  exert  themselves  to  better  their  condition, 
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must  be  a  corresponding  inequality  between  those 
who  may  possess  these  qualities  and  advantages  in  a 
high  degree,  and  those  who  may  be  deficient  in  them. 
The  only  means  by  which  this  result  can  be  prevented 
are,  either  to  impose  such  restrictions  on  the  exer- 
tions of  those  who  may  possess  them  in  a  high  degree, 
as  will  place  them  on  a  level  with  those  who  do  not;  or 
to  deprive  them  of  the  fruits  of  their  exertions.  But  to 
impose  such  restrictions  on  them  would  be  destruc- 
tive of  liberty— while,  to  deprive  them  of  the  fruits  of 
their  exertions  would  be  to  destroy  the  desire  of  bet- 
tering their  condition.  It  is,  indeed,  this  inequality  of 
condition  between  the  front  and  rear  ranks  in  the 
march  of  progress,  which  gives  so  strong  an  impulse 
to  the  former  to  maintain  their  position,  and  to  the 
latter  to  press  forward  into  their  files.  This  gives  to 
progress  its  greatest  impulse.  To  force  the  front  ranks 
back  to  the  rear,  or  attempt  to  push  forward  the  rear 
into  line  with  the  front,  by  the  interposition  of  the 
government,  would  put  an  end  to  the  impulse,  and 
effectually  arrest  the  march  of  progress. 

ff  It  is  to  this  slave-holder  version  of  social  dynamics,  it 
would  seem,  rather  than  to  Spencer's  Social  Statics,  that  we 
should  turn  in  our  search  for  the  true  headwaters  of  latter- 
day  liberalism  and  judicial  constitutionalism.  It  is  this 
passage  in  The  Disquisition  on  Government  which  comes 
closer  than  any  other  single  paragraph  to  marking  the  line 
of  division  between  the  earlier  era  of  liberalism  as  ex- 
pounded by  Locke  and  Bentham  and  Jefferson,  and  the 
later  era  of  liberalism  as  expounded  by  the  social  Darwin- 
ists and  their  disciples  in  the  colleges  and  courts  of  the 
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United  States.  In  their  search  for  liberty,  the  older  liberals 
had  thought  in  terms  of  escape  from  the  cruelties  and  in- 
conveniences of  nature  and  from  oppression  by  an  over- 
powerful,  arbitrary  minority.  Liberty,  in  their  eyes,  was 
the  product  of  collaboration  between  equals  designed  to 
mitigate  the  natural  rigors  of  the  struggle  for  existence  and 
to  distribute  more  equitably  the  potential  advantages  of 
human  society.  Progress  was  measured  in  terms  of  the  ex- 
tent to  which  minority  immunities  had  been  minimized, 
individual  security  maximized.  The  later  liberals,  speak- 
ing through  Spencer  and  William  Graham  Sumner  and 
Stephen  J.  Field,  identified  liberty  with  a  relapse  into  the 
Hobbesian  and  Spinozan  jungle,  with  escape  from  the  will 
of  the  majority  and  with  the  immunity  of  the  individual 
from  the  sanctions  which  this  majority  was  beginning  to 
bring  into  play.  Liberty  to  them  was  the  prerequisite, 
rather  than  the  product,  of  social  enterprises— something 
to  be  enforced  whatever  the  cost  in  terms  of  larger  social 
values.  Progress  consisted  in  weeding  out  the  unfit  so  that 
the  fittest  might  survive  and  pass  along  to  their  posterity 
the  blessings  of  liberty. 

The  progress  of  American  constitutionalism  became,  on 
the  whole,  the  kind  of  progress  that  Calhoun  and  the  later 
liberals  envisaged,  with  the  front  rank  and  the  rear  rank 
left  free  to  fight  it  out  on  their  own  terms.  Property  ceased 
to  be  a  means  to  widespread  security  and  independence, 
and  became  a  means  to  the  accumulation  of  further  prop- 
erty as  an  inducement  to  the  front  rank  to  better  its  condi- 
tion. With  the  progress  of  accumulation,  the  front  rank, 
as  would  be  expected,  grew  shorter  and  the  rear  rank 
longer,  until  with  time  the  front  ranks  had  become  the 
apex  of  a  social  pyramid  that  rested  on  the  dispossessed. 
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European  constitutionalists,  in  evaluating  the  contribu- 
tion which  the  United  States  had  made  to  the  workings  of 
constitutional  government,  were  struck  with  this  aspect  of 
progress  in  America.  "There  has  hardly  ever  before," 
wrote  Sir  Henry  Maine  in  the  1880's, 


been  a  community  in  which  the  weak  have  been 
pushed  so  pitilessly  to  the  wall,  in  which  those  who 
have  succeeded  have  so  uniformly  been  the  strong, 
and  in  which  in  so  short  a  time  there  has  arisen  so 
great  an  inequality  of  private  fortune  and  domestic 
luxury. 

It  is  ironic  that  in  dedicating  the  American  judiciary  to 
this  naturalistic  idea  of  progress,  Stephen  J.  Field  should 
have  invoked  the  authority  of  one  of  the  most  thorough- 
going of  the  eighteenth-century  humanitarians  rather  than 
that  of  the  great  anti-humanitarian  who,  in  the  shadow  of 
the  American  Congo,  formulated  a  survival-of-the-fittest 
philosophy  of  self-reliant  individualism.  But  it  is  no  more 
ironic  than  that  such  a  philosophy  of  individualism  should 
have  been  propounded  by  a  thinker  whose  constitutional 
system  was  erected  in  the  main  on  the  organic  pillars  of 
mixed  government. 

For  in  general,  Calhoun's  organic  philosophy  of  con- 
stitution made  no  provision  for  the  individual  qua  indi- 
vidual. What  he  was  trying  to  do  all  along,  under  cover  of 
American  federalism,  was  to  make  "the  State"  under  the 
American  constitutional  system  the  equivalent  of  "the 
estate"  under  mixed-government  constitutionalism.  He 
wanted  the  South  Carolinians  to  have  the  same  kind  of 
sovereign  prerogative  that  the  barons  at  Runnymede  exer- 
cised when  they  nullified  the  act  of  a  ruler-agent.  To  Cal- 
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houn,  the  State  of  South  Carolina  was  a  corporate  entity  in 
the  same  sense  that  the  baronial  estate  of  the  fourteenth 
century  was  a  corporate  entity;  the  individuals  comprising 
such  a  corporate  unit  were  parts  of  a  larger  framework  of 
functional  interrelationships.  The  individual  was  lost  sight 
of  in  the  corporation  as  estate.  The  citizen  found  expres- 
sion for  his  political  will  only  in  so  far  as  the  corporate 
entity  of  which  he  was  a  functioning  member  found  ex- 
pression for  its  political  will. 

When,  as  a  means  of  vindicating  the  sovereign  preroga- 
tives of  the  State  of  South  Carolina,  Calhoun  invoked  the 
stereotype  of  the  constituent  power,  he  was  careful  to  point 
out  that  such  a  power  inhered  in  the  sovereign  people  as 
organized  corporate  body  and  not  in  the  sovereign  people 
as  a  sum  total  of  stray  individuals.  He  found  no  place 
in  civil  society  for  the  state-of-nature  individual.  By 
emphasizing  the  organic,  anti-individualistic  character  of 
popular  sovereignty,  he  succeeded  in  transferring  ultimate 
constituent  power  from  the  individuals  comprising  society 
at  a  given  juncture  of  social  development  to  the  organs  of 
a  previously  incorporated  government.  Because  of  his 
intense  anti-individualism  he  had,  in  the  course  of  his 
argument,  transformed  his  constitution  as  process  into 
constitution  as  pre-established  pattern.  For  dialectical  pur- 
poses he  had  borrowed  the  social-compact  notion  about 
"the  indubitable,  unalienable,  and  indefeasible"  power  of 
the  commonwealth,  but  he  had  been  careful  to  purify  it 
of  its  individualistic  implications. 

It  seems  in  a  way  strange,  therefore,  that  it  should  have 
been  a  thoroughgoing  anti-individualist  like  the  spokes- 
man of  the  South  Carolina  corporation  who  laid  the  foun- 
dations for  the  philosophy  of  self-reliant  individualism  as 
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it  came  to  be  expounded  by  the  later  liberals.  But  once  we 
understand  the  ends  to  which  the  principle  of  mixed  gov- 
ernment and  the  principle  of  individualism  have  been 
manipulated  by  the  official  expounders  of  American  con- 
stitutionalism, the  coexistence  of  corporationist  mixed 
government  and  anti-corporationist  individualism  be- 
comes more  readily  understandable. 

To  understand  this  juxtaposition  of  principles  in  Cal- 
houn and  the  later  liberals,  we  have  to  summarize  briefly 
the  underlying  implications  of  the  two  principles  and  to 
trace  their  interworkings  during  the  course  of  American 
constitutional  development.  The  principle  of  mixed  gov- 
ernment presupposes  that  political  society  is  made  up  of 
several  component  major  units,  under  one  or  another  of 
which  all  citizens  may  be  grouped.  The  individuals  com- 
prising one  of  these  corporate  units  were  thought  of  as  parts 
of  this  larger  framework  of  functional  interrelationships. 
The  individual  was  lost  sight  of  in  the  class  or  the  estate. 
Accordingly  the  crucial  problem  in  governing  such  a 
political  society  was  to  achieve  a  proper  blending  of,  or 
balance  between,  the  dominant  corporate  units,  each  of 
which  expressed  its  will  through  an  appropriate  govern- 
mental organ. 

/  The  principle  of  individualism,  on  the  other  hand,  pre- 
supposes that  every  citizen,  irrespective  of  the  particular 
pattern  of  interrelationships  in  which  he  functions,  is  en- 
titled to  find  direct,  personal  expression  for  his  political 
will.  Just  as  the  cosmic  system  is  made  up  of  a  mass  of  dis- 
crete particles  known  as  atoms,  so  the  political  and  social 
system  is  made  up  of  a  mass  of  discrete  particles  known  as 
individuals.  The  citizen  is  regarded  as  homo  politicus  who, 
with  his  separate  and  distinct  fellow-citizens,  frames  society 
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and  frames  government.  The  pattern  of  interrelationships 
is  a  simple  one  between  the  homo  politicus  known  as 
citizen  and  the  arithmetic  sum  total  of  homines  politici 
known  as  society,  or  the  state.  At  one  end  is  the  individual 
proper;  at  the  other,  the  artificial  individual  or  common- 
wealth. 

Political  liberty,  political  right,  and  political  power  are 
processes  of  adjustment  between  the  individual  as  citizen 
and  the  state  as  individualized  sum  total  of  individuals. 
The  proper  functioning  of  this  process  of  adjustment  pre- 
supposes the  elimination  of  all  intermediate  associations 
and  minor  corporations.  If  the  citizen  is  to  succeed  in 
identifying  his  particular  interests  with  the  general  interest 
as  sum  total  of  individual  interests,  it  is  necessary  to  do 
away  with  intervening  corporate  interests  and  corporate 
wills.  The  famous  Chapelier  Law  of  1791,  in  France, 
abolishing  all  intermediate  associations  within  the  state,  is 
the  logical  climax  of  Rousseau's  attack  on  the  volonte 
corporative,  as  the  Trade  Union  Act  of  1824,  m  England, 
is  the  logical  climax  of  Hobbesian-Benthamistic  individ- 
ualism and  anti-associationism. 

The  American  constitutionalist  has  taken  over  both  the 
principle  of  mixed  government  with  its  corporationist 
premises  and  the  principle  of  individualism  with  its  anti- 
corporationist  premises.  When  Madison  says  that  the  func- 
tion of  government  is  to  maintain  a  working  balance  be- 
tween the  various  functional  classes  which  go  to  make  up 
society,  he  is  readapting  the  older  corporationist  formulas 
of  mixed  government  to  an  informally  hierarchized  so- 
ciety. When  Jefferson  illustrates  the  process  of  govern- 
ment by  the  fable  of  the  twenty  individuals  who  happen  to 
be  thrown  together  on  a  desert  island,  he  is  talking  in  the 
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atomistic  terms  of  Hobbesian,  Rousseauist,  and  Bentham- 
ist  individualism.  Where  Madison  conceives  government 
as  a  process  of  adjustment  between  groups  of  individuals 
bound  together  by  pre-established  functional  relation- 
ships, Jefferson  conceives  government  as  a  spur-of-the- 
moment  give-and-take  between  a  number  of  individuals 
who  happen  to  find  themselves  together  and  start  more  or 
less  from  scratch. 

In  attempting  to  reconcile  the  principles  of  mixed  gov- 
ernment and  individualism  and  to  adapt  them  to  a  work- 
ing system  of  popular  government,  the  American  constitu- 
tionalist has  made  one  of  his  most  unique  contributions  to 
political  theory.  So  long  as  it  has  been  a  question  of  institu- 
tionalizing and  implementing  the  corporate  will  of  Madi- 
son's "mercantile  class,"  or  Madison's  "monied  class," 
American  constitutionalism  has  adhered  steadfastly  to  the 
Madisonian  mixed-government  principle.  At  an  early  date 
it  set  the  official  seal  of  approval  on  the  masterly  syndicalist 
achievements  of  the  Hamiltonians.  Committed  to  the  cor- 
porationist  principle  of  mixed  government,  American  con- 
stitutionalism remained  deaf  to  the  contention  of  the 
Jeffersonian  individualist  that  the  government  had  no 
power  or  right  to  legislate  into  existence  specially  privi- 
leged corporations  of  mercantilists  and  financiers.  The 
vigorous  crusade  of  the  Jacksonians  and  the  Loco  Focos  for 
a  return  to  the  principle  of  individualism  and  for  the 
severance  of  all  connection  between  governments  and  eco- 
nomic corporations  of  all  types,  made  little  headway 
against  the  mixed-government  principle  of  corporationism 
as  it  was  being  capitalized  by  the  financial  and  mercantile 
and  industrial  classes.  The  Jeffersonian  formula  of  govern- 
ment gave  way  with  less  and  less  reluctance  to  the  Madi- 
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sonian  formula  and  to  the  Hamiltonian  practice  of  capi- 
talist syndicalism. 

So  long  as  industrial  and  financial  corporations  were 
engaged  in  the  task  of  establishing  their  hold  on  the  politi- 
cal and  economic  sanctions  of  the  country,  the  principle  of 
individualism  remained  recessive.  It  was  not  until  real- 
istically minded  radical  movements  began  to  draw  the  full 
logical  implications  of  the  principle  of  mixed  government 
and  of  the  Madisonian  formula,  that  the  principle  of  indi- 
vidualism came  to  be  appreciated  at  its  full  value  by  the 
American  constitutionalists.  It  was  not  until  Madison's 
agricultural  classes  and  the  classes  without  property  began 
to  open  their  eyes  to  the  fact  that  government  is  a  force  to 
be  utilized  by  functioning  groups  in  an  effort  to  restore  the 
balance  between  economic  and  social  classes,  that  the  full 
import  of  the  older  Jeffersonian  formula  of  government  as 
a  process  of  negative  adjustment  between  the  individual- 
ized human  being  and  the  individualized  state  began  to  be 
drawn.  If  the  debtor  agrarian  classes  insisted  on  using 
government  as  a  means  of  checking  and  balancing  the 
privileges  bestowed  by  earlier  governments  on  industrial 
creditor  classes,  and  if  spokesmen  of  the  proletarian  classes 
insisted  on  using  government  as  a  means  of  checking  and 
balancing  the  advantages  bestowed  by  government  on  em- 
ployers, then  it  was  salutary  to  revive  the  time-honored 
Jeffersonian  truth  that  government  is  an  institution  which 
has  dealings  only  with  individuals— with  individuals  in 
their  capacity  as  human  beings  and  not  in  their  capacity  as 
members  in  a  corporate  functioning  body.  If  the  principle 
of  mixed  government  was  to  be  taken  to  mean  that  the  eco- 
nomic and  social  demos  was  to  claim  a  proportionate  share 
of  the  sanctions  and  power  of  government,  then  it  was  time 
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to  point  out  that  the  principle  of  American  constitutional- 
ism is  the  principle  of  individualism  according  to  which 
men  deal  with  one  another  as  man  to  man. 

The  rediscovery  of  the  principle  of  individualism  posed 
a  number  of  logical  problems  which  required  a  degree  of 
constitutional  finesse.  If  in  reality  Americans  in  their 
dealings  with  one  another  deal  as  man  to  man,  how  ex- 
plain the  dealings  of  the  great  industrial  and  financial  cor- 
porations? If  the  Jeffersonians  and  the  Jacksonians  had 
devoted  their  best  efforts  toward  eradicating  what  they 
considered  the  corrupters  of  the  principle  of  individual- 
ism, was  there  not  the  danger  that  an  over-insistence  on 
this  very  Jeffersonian  principle  might  constitute  a  threat 
to  the  great  corporate  organizations  which  had  been  built 
up  on  a  particular  reading  of  the  Madisonian  formula  of 
mixed  government? 

Fortunately  this  matter  had  been  taken  care  of  by  the 
high  priest  of  corporationism,  by  the  arch-enemy  of  the 
Jeffersonians  and  the  Jacksonians.  According  to  Marshall, 
and  to  his  quondam-Jacksonian  convert,  Taney,  it  would 
seem  that  an  industrial  or  financial  corporation  is  not  the 
capitalist  counterpart  of  the  older  feudal  estate  corpora- 
tion, but  rather  the  counterpart  of  one  of  the  twenty  indi- 
viduals who  happened  to  have  been  thrown  together  on 
the  Jeffersonian  island,  and  is  to  be  respected  accordingly. 
This  being  true,  it  follows,  granted  the  validity  of  the  fun- 
damental principle  of  American  equality,  that  the  most 
powerful  corporation  is  entitled  to  the  same  respect  in  the 
eyes  of  the  law  as  the  humblest  citizen. 

Having  come  to  this  realization  and  having  rediscovered 
the  true  import  of  the  principle  of  Jeffersonian  individual- 
ism, the  American  constitutionalist  took  leave  of  Madison 
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and  Hamilton  and  raised  his  voice  in  praise  of  the  signer 
of  the  Declaration  of  Independence.  As  Field  and  his  dis- 
ciples became  increasingly  aware  that  the  principle  behind 
the  Madisonian  formula  of  class  balance  could  be  invoked 
by  the  unprivileged  party  of  the  many  as  well  as  by  the 
party  of  the  few,  they  reverted  to  the  atomistic  premises  of 
a  political  society  in  which  men  deal  with  one  another  as 
man  to  man.  Whether  the  pressure  on  the  legislature  for  a 
more  equally  balanced  mixed  government  emanated  from 
associations  of  disgruntled  farmers  or  from  associations  of 
industrial  laborers,  the  expounders  of  American  constitu- 
tionalism replied  that  the  function  of  the  American  system 
of  government  is  to  protect  the  individual  against  coercion 
from  intermediate  associations  of  all  kinds.  Because  of  the 
great  truths  embedded  in  the  Declaration  of  Independ- 
ence, the  individual  worker  must  not  be  coerced  by  the 
agents  of  his  fellow-citizens  in  the  trade-unions,  and  the 
individual  known  as  the  Santa  Clara  Railroad  or  the  Chi- 
cago, Minneapolis  and  St.  Paul  Railroad  must  not  be 
coerced  by  the  agents  of  his  fellow-citizens  on  the  farms. 
For  under  the  Jeffersonian,  that  is  to  say  the  American, 
system  of  government  there  is  no  place  for  European 
formulas  of  class  interests  and  class  antagonisms. 

The  wholesale  use  of  the  fiction  of  corporate  personality 
against  the  agents  of  the  agrarian  classes  and  of  the  indus- 
trial proletarian  classes  involves,  of  course,  much  more 
than  the  substitution  of  the  principle  of  atomistic  individ- 
ualism for  the  functional  principle  of  corporate  enter- 
prise and  mixed  government.  Aside  from  the  logically 
monstrous  fiction  of  corporate  personality  as  applied  to 
one  type  of  corporation  and  denied  to  all  rival  types,  the 
rationale  of  due  process  is  built  on  an  infirm  foundation  of 
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arbitrary  misinterpretations  and  arbitrary  misreadings. 
Atomistic  individualism  by  no  means  implies  anarchy  or 
governmental  imbecility.  Neither  Hobbes  nor  Locke, 
Rousseau  nor  Bentham  can  be  accused  of  adherence  to  the 
principle  of  a  government  which  has  no  responsibility  for 
dealing  with  "the  pole-cats  and  the  foxes."  Logically  as 
well  as  historically  speaking,  atomistic  individualism 
tended  to  eventuate  either  in  a  type  of  Utopian  collec- 
tivism where  the  interests  of  the  individual  and  those  of 
the  collectivity  are  assumed  to  be  identical,  or,  among 
more  realistic  thinkers,  in  the  rule  of  a  majority  of  the 
citizen  integers.  Its  logic  did  not  call  for  the  continuance 
of  special  liberties  and  privileges  such  as  had  been  fought 
for  by  powerful  barons  and  clerics  during  the  long  "Gothic 
night,"  or  by  the  sectarians  during  the  years  when  Eng- 
land had  almost  degenerated  into  anarchy.  Individualism 
of  this  type  was  much  closer  to  collectivism  than  to 
anarchism. 

When  the  constitutionalist  appealed  to  the  "life,  lib- 
erty and  the  pursuit  of  happiness"  of  the  Declaration  of 
Independence  to  prove  that  the  employee  must  face  the 
employer  as  man  to  man,  or  when  he  maintained  that  the 
political  agents  of  the  agrarian  classes  cannot,  by  way  of 
promoting  their  corporate  interest,  combine  with  a  view 
to  regulating  private  enterprises,  he  was  doing  more  than 
substituting  the  Jeffersonian  formula  of  individualism  for 
the  Madisonian  formula  of  mixed  government.  When  Jef- 
ferson propounded  the  fable  of  the  twenty  individuals 
who  happened  to  be  thrown  together  on  the  desert  isle,  he 
explicitly  stated  that  the  only  natural  rights  which  they 
carry  over  with  them  into  the  civil  state  are  those  rights 
which  they  are  capable  of  enforcing  single-handed,  that 
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is  to  say  freedom  of  thought  and  freedom  of  speech.  Nat- 
ural rights  which  require  the  protection  of  society  are 
subject  to  regulation  by  society.  Upon  the  passage  into 
society,  such  rights  become,  instead  of  natural  rights,  civil 
liberties,  and  can  be  subjected  to  such  disciplinary  limita- 
tions as  eleven  of  the  twenty  individuals  may  deem  most 
proper. 

The  question  naturally  arises  as  to  how  Field's  flimsy  fic- 
tions about  the  Declaration  of  Independence  have  man- 
aged to  persist  over  a  period  of  forty  years  during  which 
more  and  more  people  have  begun  to  pursue  happiness  in 
the  only  way  that  Thomas  Jefferson  assumed  that  it  could 
be  pursued,  that  is  to  say  by  restraining  "the  noxious 
creatures,"  "the  pole-cats  and  the  foxes,"  who  recognize 
no  law  except  their  own  arbitrary  judgments  and  whims. 
How  does  it  happen  that  during  the  self -same  years  when 
the  principle  of  corporate  enterprise  has  assumed  more 
and  more  gigantic  proportions,  Calhoun's  phrase  about 
the  "self-reliant"  individual  has  managed  to  disseminate 
itself  into  the  deepest  image-stream  of  the  American 
people? 

To  answer  this  question,  we  must  step  from  the  sepul- 
chral realm  of  judicial  fiction  into  the  more  lusty  realm  of 
social  myth.  At  approximately  the  same  time  that  Mr.  Jus- 
tice Field  was  persuading  his  learned  colleagues  that  Pro- 
fessor Spencer  and  Professor  Sumner  were  in  reality 
Thomas  Jefferson,  Professor  Frederick  Jackson  Turner 
set  out  to  persuade  his  learned  colleagues  in  the  academic 
world  that  the  primary  factor  in  American  political  history 
was  the  frontier.  According  to  Professor  Turner,  the  dis- 
tinguishing characteristic  of  this  distinctively  American 
phenomenon  was  the  spirit  of  self-reliance  and  self-suffi- 
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ciency  which  had  enabled  the  pioneer  to  carve  a  mighty 
nation  out  of  the  wilderness.  The  original  essay  in  which 
Professor  Turner  broached  this  hypothesis  made  excellent 
reading.  It  was  a  very  brief  essay  that  managed  to  combine 
a  lyrical  quality  of  vague  nostalgia  for  something  that  was 
irretrievably  gone  with  an  epic  quality  of  vague  pride  in  a 
national  destiny  that  nothing  could  take  from  us.  It  com- 
bined the  delicate  tracery  of  a  cameo  with  the  massive 
sturdy  carvings  of  a  temple.  It  was  utterly  free  of  the  pon- 
derous apparatus  of  chapter-and-verse  footnotes  with 
which  the  German-trained  historians  of  the  Eastern  semi- 
nars had  overweighted  themselves.  It  never  lost  the  larger 
forest  in  the  trees  of  historical  facts  and  episodes  and  per- 
sonalities. It  was  content  to  open  mammoth  vistas  into 
the  past  and  into  the  future— so  mammoth  as  to  dwarf 
particular  men  and  particular  historical  situations.  What 
emerged  from  these  new  vistas  was  a  set  of  disembodied 
historical  symbols,  far  more  stimulating  to  the  imagina- 
tion than  the  matter-of-fact  footnotes  of  the  seminar  his- 
torians. 

The  story  of  how  Professor  Turner's  historical  symbols 
gradually  captured  the  imagination  of  his  colleagues,  first 
in  the  field  of  American  history  proper,  and  then  in  the 
fields  of  American  literary  history  and  American  social 
history  and  American  economic  history  and  American 
legal  history,  is  a  phase  of  the  history  of  the  American  aca- 
demic mind  which  does  not  directly  concern  us.  By  pro- 
viding a  very  broad  terrain  of  common  meeting  ground,  it 
enabled  the  professors  of  history  and  the  professors  of 
literature  and  the  professors  of  the  various  social  sciences, 
without  mastering  any  vast  body  of  new  facts,  to  commu- 
nicate systematically  with  one  another  and  cross-fertilize 
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their  various  disciplines— and,  what  is  more  to  the  point 
at  present,  to  incorporate  the  results  of  the  new  frontier 
methodology  into  an  ever-increasing  number  of  college, 
secondary,  and  primary  textbooks. 

As  a  result,  it  came  about  that  just  at  the  time  when 
Elihu  Root  lamented  the  fact  that  the  writings  of  Herbert 
Spencer  were  no  longer  read  as  much  as  they  had  been  by 
his  generation,  those  who  took  over  the  torch  of  liberty 
from  Elihu  Root  and  his  fellow-Spencerians  found  to  hand 
a  widely  disseminated  philosophy  of  individualism  far 
more  deeply  attuned  to  American  ways  of  thought  and 
feeling  than  the  sociology  of  misery  expounded  by  Spencer 
and  Sumner.  In  the  writings  of  Frederick  Jackson  Turner 
and  his  legion  of  disciples  in  the  colleges  and  schools  of 
the  country,  the  Herbert  Hoovers,  the  Calvin  Coolidges, 
the  Ogden  Mills',  the  public-relations  counsels  of  the 
American  Bar  Association,  the  American  Telephone  and 
Telegraph  Company,  the  National  Association  of  Manu- 
facturers, and  the  advertising  copy-writers  for  Anheuser- 
Busch  found  an  individual  far  better  adapted  to  the 
purposes  of  "liberty"  and  "true  liberalism"  than  "the  self- 
reliant  individual"  of  the  South  Carolina  slaveholder  or 
the  "mind  your  own  business"  individual  of  the  plain- 
spoken  Yale  professor. 

The  date  of  this  shift  of  the  minority-rights  individual- 
ists from  Professors  Spencer  and  Sumner  to  Professors 
Turner  and  Paxson  can  be  established  with  a  fair  degree  of 
precision.  In  1916  President  Nicholas  Murray  Butler  of 
Columbia  University  had  joined  his  voice  with  those  of 
Judge  Gary,  Elihu  Root,  William  Howard  Taft,  Justice 
Harlan,  Charles  W.  Eliot,  David  Jayne  Hill,  and  other 
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leaders  of  public  opinion  in  the  hope  of  repopularizing  the 
gospel  of  the  arch-individualist  whose  writings  were 
"worthy  to  be  the  text  book  of  individualists  the  world 
over."  In  phrases  which  are  indistinguishable  from 
Spencer's  own  and  from  those  of  the  American  Spenceri- 
ans  with  whom  he  was  collaborating,  President  Butler 
inveighed  against 

the  thoroughly  obscurantist  and  reactionary  doc- 
trine .  .  .  that  the  individual  has  no  rights  save 
those  which  society  confers  upon  him,  and  that  society 
may,  by  majority  vote,  do  what  it  please  with  him. 
This  doctrine  is  the  oldest  prop  of  despotism  and  au- 
tocracy, and  the  despotism  and  autocracy  is  none  the 
less  despotic  or  autocratic  because  for  an  individual 
monarch  there  has  been  substituted  a  temporary  and 
fortuitous  majority. 

Spencer  could  not  have  said  it  better;  nor  William  Graham 
Sumner. 

But  in  the  course  of  pointing  out  eight  years  later  the 
quiet  and  insidious  revolution  occurring  in  the  hearts 
and  minds  of  Americans,  which  manifested  itself  in  a 
willingness  to  allow  a  "huge,  cumbrous  and  incompetent 
bureaucracy"  to  absorb  increasing  areas  of  control  over 
private  enterprise,  President  Butler  proceeded  dramati- 
cally from  a  stereotyped  Spencerian  attack  on  bureaucracy 
to  a  ringing  appeal  to  his  readers  to  return  to  the  era  when 
the  "American  mind  and  temper  were  sternly,  almost  sav- 
agely, individualistic,"  when  the  "conditions  of  pioneer 
life  both  invited  and  rewarded  this  mental  attitude  and 
method." 
i I  This  is  a  note  which  is  not  once  sounded  in  the  augustly 
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edited  1916  reprints  of  Spencer's  writings.  It  is  a  note 
which  does  not  become  the  dominant  note  of  American 
individualism  until  the  reaction  against  "the  New  Free- 
dom" of  Woodrow  Wilson  has  gathered  full  momentum. 
Not  until  the  managers  of  the  great  corporate  "indi- 
viduals" who  had  banded  together  into  the  National  Asso- 
ciation of  Manufacturers  embarked  upon  the  post-war 
crusade  to  "crack  the  unions  and  crack  them  wide  open," 
did  the  substance  of  Spencer's  and  Sumner's  individualism 
become  synonymous  with  "the  epic  of  America"  and  "the 
American  Way."  Not  until  Herbert  Hoover  had  crossed 
the  Sermon  on  the  Mount  with  the  gospel  of  the  self- 
reliant  pioneer  to  breed  a  race  of  "rugged  individualists," 
did  the  grim  realities  of  Spencer's  jungle  fade  out  into 
the  halcyon  symbols  of  Frederick  Jackson  Turner's  fron- 
tier. 

The  story  of  how  Turner's  symbols  were  appropriated 
by  the  nationally  associated  manufacturers  and  their 
spokesmen  in  the  advertising  agencies  has  been  brilliantly 
told  by  Lawrence  M.  Levinson  in  a  still  unpublished 
thesis  on  A  Myth  in  the  Making.  There  is  no  point  in 
developing  at  further  length  the  details  of  this  story.  Our 
task  at  the  moment  is  to  explore,  at  considerably  greater 
length  than  we  have  so  far,  the  question  of  the  relationship 
between  the  sacred  rights  of  the  individual  and  the  sacred 
rights  of  property.  But  before  turning  to  this  next  chap- 
ter, we  may  conclude  our  survey  of  individualism  with 
a  quotation  from  an  English  man  of  letters  which,  in  both 
a  negative  and  a  positive  sense,  places  the  hypothesis  of 
the  self-reliant  American  frontiersman  in  an  interesting 
perspective: 
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The  vigor  and  high  spirit  of  the  English  common 
people  bred  in  them  a  self-reliance  which  disposed 
each  man  to  act  individually  and  independently;  and 
so  long  as  this  disposition  prevails  throughout  a 
nation  divided  into  classes,  the  predominance  of  an 
aristocracy,  of  the  class  containing  the  greatest  and 
strongest  individuals  of  the  nation  is  secure.  Democ- 
racy is  a  force  in  which  the  concert  of  a  great  number 
of  men  makes  up  for  the  weakness  of  each  man  taken 
by  himself.  ...  A  very  strong,  self-reliant  people 
never  learns  to  act  in  concert,  nor  easily  brings  itself 
to  regard  any  middling  good,  any  good  short  of  the 
best,  as  an  object  ardently  to  be  coveted,  and  striven 
for.  It  keeps  its  eye  on  the  grand  prizes,  and  these 
are  to  be  won  only  by  distancing  competitors,  by 
getting  before  one's  comrades,  by  succeeding  all  by 
one's  self,  and  so  long  as  a  people  works  thus  indi- 
vidually, it  does  not  work  democratically,  n 


"That  there  may  be  laws  made,  and  rules  set,  as  guards  and  fences 
to  the  properties  of  all  the  society,  to  limit  the  power  and  moder- 
ate the  dominion  of  every  part  and  member  of  that  society." 

JOHN  LOCKE 

"In  an  agricultural  society,  a  general  possession  of  land  in  fee 
simple,  may  be  rendered  perpetual,  and  the  inequalities  intro- 
duced by  commerce,  are  too  fluctuating  to  endanger  government." 

NOAH  WEBSTER 

"In  the  United  States  the  occurrence  [dependence  of  an  increasing 
number  on  the  wealth  of  a  few]  must  happen  .  .  .  from  the  con- 
nexion between  the  great  capitalists  in  manufactures  and  com- 
merce, and  the  numbers  employed  by  them.  Nor  will  accumula- 
tions of  capital  for  a  certain  time  be  precluded  by  our  laws  of 
descent  and  distribution;  such  being  the  enterprise  inspired  by 
free  institutions,  that  great  wealth  in  the  hands  of  individuals 
and  associations  may  not  be  infrequent." 

JAMES  MADISON 

"Overshadowing  combinations  having  financial  resources  without 
limit  and  an  audacity  in  the  accomplishment  of  their  objects  that 
recognizes  none  of  the  restraints  of  moral  obligations  controlling 
the  actions  of  individuals;  combinations  governed  entirely  by  the 
law  of  greed  and  selfishness  .  .  .  and  so  all  pervading  that  they 
threaten  the  integrity  of  our  institutions." 

MR.  JUSTICE  HARLAN 


J 


"Whatever  acts  may  be  imputed  justly  or  unjustly  to  the  corpora- 
tions, they  are  entitled  when  they  enter  the  tribunals  of  the  nation 
to  have  the  same  justice  meted  out  to  them  which  is  meted  out  to 
the  humblest  citizen." 

CHIEF  JUSTICE  FIELD 

"And  yet  these  indirect  confiscations  talk  finely  about  .  .  .  private 
property;  they  pretend  to  protect  that  which  their  only  effect  is  to 
transfer;  they  pretend  to  reprobate  that  which  is  their  own  quality; 
just  as  a  tyrant,  in  the  midst  of  spoil  and  carnage,  will  boast  of  his 
justice  and  clemency." 

JOHN  TAYLOR 
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In  approaching  the  question  of  the  relationship  between 
majority  rule  and  individual  property  rights,  we  are  called 
on  to  consider  at  some  length  what  John  Locke  had  to  say 
on  the  subject.  For  with  practically  no  exceptions  the 
political  and  constitutional  theorists  of  the  nineteenth  and 
twentieth  centuries  have  assumed  that  The  Second  Treat- 
ise of  Government  was  designed  primarily  as  an  argument 
against  attempts  at  outside  interference  with  existing 
property  relationships.  Over  and  over  again  it  has  been 
taken  for  granted  that  Locke  was  the  intellectual  fore- 
runner of  those  who  sought  to  protect  the  property  rights 
of  the  individual  against  the  tyranny  of  a  meddlesome  ma- 
jority. By  and  large,  there  is  common  agreement  among 
experts  and  laymen  that  John  Locke's  theory  of  private 
property  is  indistinguishable  from  Stephen  J.  Field's  the- 
ory of  free  enterprise. 

It  is  important,  therefore,  to  re-examine  in  some  detail 
exactly  what  Locke  did  say  about  private  property.  In  the 
first  place  it  is  important  to  make  clear  that  Locke  uses 
the  term  property  both  in  a  general,  comprehensive  sense 
and  in  a  narrower,  specific  sense.  In  the  former  context 
property  includes  "life,  liberty,  health,  and  estate";  in  the 
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latter  context  property  denotes  merely  "estate."  So  that  it 
is  not  always  clear,  in  any  given  passage,  whether  Locke  has 
in  mind  the  more  general  humanitarian  consideration  or 
the  more  specific  economic  consideration. 

In  the  second  place  it  is  important  to  make  clear  that 
even  in  the  matter  of  estate-property  Locke  assumes  two 
inherently  different  types.  First  of  all  there  is  what  we 
may  designate  as  the  primitive  type  of  estate-property. 
Chapter  V  of  The  Second  Treatise  is  dedicated  almost  in 
toto  to  an  examination  of  what  is  involved  in  the  process 
of  individual  appropriation  of  this  primitive  type  of  prop- 
erty. In  paragraph  after  paragraph  Locke  is  seeking  to 
prove  that  the  individual  husbandman  has  the  right  to 
appropriate  for  his  own  private  use  the  resources  of  nature 
which  originally  God  had  given  to  all  men  in  common.  Al- 
most to  the  point  of  monotony  he  restates  the  natural  law 
that  the  individual  laborer  is  entitled,  even  without  the 
consent  of  his  fellow-commoners,  to  make  private  use  of 
communal  resources  which  otherwise  would  go  to  waste. 

How  primitive  the  level  on  which  this  natural  law  of 
private  appropriation  operates  is  evident  from  the  score 
of  specific  illustrations  which  Locke  adduces  in  support 
thereof:  gathering  acorns  and  apples,  catching  a  hare  or  a 
fish,  cutting  turf,  gathering  ore  or  ambergris,  eating  grass 
in  the  person  of  one's  horse,  filling  a  pitcher  of  water. 

The  operation  of  this  natural  law  is  based  both  on  the 
principle  of  "natural  reason,  which  tells  us  that  men,  being 
once  born,  have  a  right  to  their  preservation,  and  conse- 
quently to  meat  and  drink  and  such  other  things  as  Nature 
affords  for  their  subsistence";  and  on  the  principle  of  DT 
vine  Providence,  which  foresaw  that  "the  earth  and  all  that 
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is  therein  is  given  to  men  for  the  support  and  comfort  of 
their  being  .  .  .  being  given  for  the  use  of  men." 

But  Locke  is  not  content  to  rest  his  case  for  individual 
appropriation  on  the  principles  of  natural  reason  and  Di- 
vine Providence.  So  compelling  in  his  inner  mind  is  the 
older  notion  of  communal  ownership  in  the  interests  of 
humanity  as  a  whole,  that  he  feels  called  on  to  point  out 
that  the  law  of  private  property,  as  he  has  described  it,  does 
not  operate  to  the  disadvantage  of  other  human  beings.  In 
its  negative  aspects  this  law  of  nature  imposes  severe  re- 
strictions and  limitations  on  the  individual  appropriator. 
Not  only  are  his  property  rights  limited  by  the  fact  that 
they  extend  only  to  those  products  with  which,  to  a  99  per 
cent  degree,  he  has  mixed  his  own  immediate  labor;  but, 
even  more  significantly,  they  are  limited  by  his  own  actual 
consumption  needs. 

The  same  law  of  Nature  that  does  .  .  .  give  us 
property,  does  also  bound  that  property  too.  ...  As 
much  as  any  one  can  make  use  of  to  any  advantage  of 
life  before  it  spoils,  so  much  he  may  by  his  labor  fix  a 
property  in.  Whatever  is  beyond  this  is  more  than  his 
share,  and  belongs  to  others.  Nothing  was  made  by 
God  for  man  to  spoil  or  destroy. 

This  is  the  almost  monotonous  refrain  of  Locke's  al- 
legedly well-known  chapter  on  Property:  insistence  on  the 
natural  right  of  the  individual  laborer  to  mix  his  labor 
with  so  much  of  the  natural  resources  which  God  in  his 
infinite  goodness  provided  for  mankind  as  the  individual 
needs  to  provide  the  right  kind  of  "subsistence"  for  him- 
self and  those  who  are  a  part  of  his  proper  self;  assurance 
that  so  long  as  these  natural  rights  are  properly  restrained 
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by  the  law  of  nature,  no  inconvenience  will  result  since 
there  is  endless  opportunity  for  all  men  to  do  the  same 
throughout  the  length  and  breadth  of  the  world. 

This  is  the  substance  of  Locke's  theory  of  private  prop- 
erty as  a  natural  right  controlled  by  natural  law.  But  side 
by  side  with  these  extended  paragraphs  on  natural-rights 
property  are  a  few  brief  paragraphs  dealing  with  a  second 
type  of  property,  grounded  not  in  the  law  of  nature,  but 
in  the  law  of  convention,  as  agreed  upon  by  artificial 
groups  of  men.  This  conventional  property  differs  from 
natural  property  in  one  crucial  respect.  Whereas  the  ap- 
propriation of  natural  property  is  hemmed  in  and  re- 
stricted on  all  sides  by  the  principles  of  natural  law,  the 
appropriation  of  conventional  property  may  extend  be- 
yond the  limits  of  what  a  man  can  make  use  of  before  it 
goes  to  waste.  According  to  natural  law  the  individual  has 
no  right  to  gather  more  acorns  or  apples  or  water  than  he 
can  make  immediate  use  of,  but  once  men  had  reached  the 
stage  of  agreeing  among  themselves  on  some  durable  me- 
dium of  exchange,  like  shells  or  gold,  the  individual  ac- 
quired the  right  of  amassing  acorns  and  apples  and  grapes 
which  he  himself  could  not  use,  but  which  he  could  ex- 
change for  the  conventional  medium  known  as  money. 

This  brings  us  to  the  question  of  how  John  Locke  ac- 
commodated the  fact  of  these  conventional  property  ar- 
rangements, based  on  money,  with  the  dictates  of  natural 
reason  and  Divine  Providence  as  developed  in  his  passages 
on  primitive  property. 

Chapter  V  itself  is  not  altogether  satisfactory  in  pro- 
viding the  answer.  The  chapter  is  so  generally  saturated 
in   the   humanitarian,  labor-value,   consumption-for-use 
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criteria  to  which  Locke  adheres  in  connection  with  natu- 
ral appropriation,  that  the  references  to  the  process  of 
conventional  appropriation  seem  to  have  been  almost  in 
the  nature  of  an  afterthought  inserted  at  the  last  moment. 
After  his  first  allusion  to  the  fact  of  conventional  appro- 
priation, grounded  in  money  exchange,  Locke  immedi- 
ately harks  back  to  the  more  natural  state  of  individual 
appropriation.  "This  I  dare  boldly  affirm,"  he  rejoins  with 
what  for  Locke  amounts  to  vehemence, 

that  the  same  rule  of  propriety— viz.,  that  every  man 
should  have  as  much  as  he  could  make  use  of,  would 
hold  still  in  the  world  without  straitening  anybody, 
since  there  is  land  enough  in  the  world  to  suffice 
double  the  inhabitants,  had  not  the  invention  of 
money,  and  the  tacit  agreement  of  men  to  put  a  value 
on  it,  introduced  (by  consent)  larger  possessions  and 
a  right  to  them. 

Coming  back  a  few  pages  later  to  the  fact  that  "the  in- 
vention of  money"  gave  men  of  superior  "industry  .  .  . 
the  opportunity  to  continue  and  enlarge  their  possessions," 
Locke  introduces  a  paragraph  which  betrays  a  divided 
mind  under  pressure  to  dispose  of  an  annoying  complica- 
tion: the  most  ambiguous  paragraph  in  The  Second 
Treatise. 

But  since  gold  and  silver,  being  little  useful  to  the 
life  of  man,  in  proportion  to  food,  raiment,  and  car- 
riage, has  its  value  only  from  the  consent  of  men— 
whereof  labor  yet  makes  in  great  part  the  measure- 
it  is  plain  that  the  consent  of  men  have  agreed  to  a 
disproportionate  and  unequal  possession  of  the  earth 
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— /  mean  out  of  the  bounds  of  society  and  compact; 
for  in  governments  the  laws  regulate  it;  they  having, 
by  consent,  found  out  and  agreed  in  a  way  how  a  man 
may,  rightfully  and  without  injury,  possess  more  than 
he  himself  can  make  use  of  by  receiving  gold  and  sil- 
ver, which  may  continue  long  in  a  man's  possession 
without  decaying  for  the  overplus,  and  agreeing  those 
metals  should  have  a  value.  [Author's  italics.] 

Before  proceeding  to  bring  order  out  of  this  meander- 
ing penultimate  paragraph  of  Chapter  V,  there  are  cer- 
tain simple,  elementary  phases  of  the  property  question 
we  can  dispose  of.  Whatever  interpretation  is  placed  on 
this  particular  sentence-paragraph,  it  is  clear  that  it  has 
nothing  to  do  with  the  natural-rights  or  natural-law  type 
of  property,  which  in  general  was  so  dear  to  Locke's  heart. 
At  most  it  represents  a  left-handed  recognition  on  his  part 
of  a  particular  convention,  from  which  he  immediately 
proceeds  to  the  final  climactic  paragraph  of  Chapter  V, 
where  he  restates  forthrightly  and  clearly  the  natural- 
rights-natural-law  doctrine  of  property  under  which  there 
was  "no  room  .  .  .  for  encroachment  on  rights  of  others. 
What  portion  a  man  carved  to  himself  was  easily  seen;  and 
it  was  useless,  as  well  as  dishonest,  to  carve  himself  too 
much,  or  take  more  than  he  needed."  Such  are  the  climac- 
tic, unequivocal  words  of  the  "famous"  chapter  on  Prop- 
erty. 

/j  By  the  accepted  canons  of  exegesis,  this  must  be  borne 
in  mind  as  we  come  back  to  further  consideration  of  the 
confused  sentence-paragraph  which  preceded.  This  para- 
graph becomes  less  confusing  if  we  shift  our  field  of  ob- 
servation from  Chapter  V  to  The  Second  Treatise  as  a 
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whole.  In  so  doing  we  see  that  in  general  Locke  is  discuss- 
ing property  on  three  essentially  different  levels:  (1)  the 
level  of  primitive  appropriation  grounded  in  natural 
rights;  (2)  the  level  of  conventional  appropriation 
grounded  in  "tacit"  agreement;  and  (3)  the  level  of  civil 
society  grounded  in  explicit  and  formal  agreement. 

By  combining  what  we  have  learned  in  the  present 
chapter  regarding  Locke's  attitudes  toward  levels  (1)  and 
(2)  with  what  we  have  learned  from  preceding  chapters 
regarding  Locke's  preconceptions  concerning  the  nature 
and  function  of  civil  society  in  general,  we  shall  be  in  a  po- 
sition to  arrive  at  a  clearer  conclusion  as  to  Locke's  assump- 
tions on  the  proper  relationship  between  property  and 
civil  government.  Civil  society,  as  we  have  had  occasion 
repeatedly  to  note,  represented  for  Locke  an  escape  from 
the  intolerable  inconveniences  of  what  had  gone  before. 
Although  according  to  Locke  men  were  by  and  large  well- 
disposed  toward  one  another  in  the  natural  state,  and  al- 
though in  general  a  sincere  effort  was  made  to  abide  by  the 
natural  law  of  philanthropy,  nonetheless  good  neighbors 
frequently  disagreed  among  themselves  as  to  what  exactly 
this  law  said;  and  occasionally  a  bad  neighbor,  with  malice 
aforethought,  flouted  the  rights  of  his  fellowmen  to  life, 
liberty,  health,  and  estate;  and  subjected  them  to  his  arbi- 
trary will.  Thus  it  came  about  that  in  order  to  protect 
themselves  against  the  play  of  arbitrary  will,  Locke's  in- 
dividuals agreed  among  themselves  to  consent  to  the  fixed, 
settled  rules  of  the  law-making  body,  so  long  as  this  body 
legislated  in  accordance  with  the  will  of  the  majority  of 
citizens;  to  be  governed  by  a  body  of  laws  giving  effective 
substance  to  the  law  of  nature  which  had  controlled  and 
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restrained  the  appropriation  of  property  in  the  pre-civil 
state. 

Thus  the  law  of  nature,  which  Locke  had  set  off  in 
Chapter  V  against  the  law  of  tacit  convention,  makes  its 
reappearance  in  the  stage  of  avowed  consent  known  as 
civil  society.  Although  it  is  "plain"  that  "out  of  the  bounds 
of  society  and  compact"  "the  consent  of  men  have  agreed 
to  a  disproportionate  and  unequal  possession  of  the  earth"; 
within  the  bounds  of  society  and  compact  "the  laws  reg- 
ulate it."  So  long  as  these  governmental  laws  are  consonant, 
on  the  one  hand,  with  the  assumption  of  natural  law  that 
no  individual  in  the  community  is  "straitened"  by  the 
process  of  appropriation  and,  on  the  other,  with  the  as- 
sumption of  civil  law  that  each  individual  in  the  com- 
munity consents  to  the  fixed,  settled  rules  which  the 
majority  consents  to,  the  regulatory  power  of  Locke's 
"legislative"  is  unrestrained.  Nowhere  in  The  Second 
Treatise  is  there  valid  evidence  to  show  that  the  law-mak- 
ing majority  in  civil  society  is  restrained  in  its  regulation 
of  property  relationship  by  the  fact  that  at  an  intermediate 
point  between  the  stage  of  natural-law  appropriation  and 
the  stage  of  civil-law  appropriation,  men  tacitly  agreed  to 
"a  disproportionate  and  unequal  possession  of  the  earth." 

The  limitations  which  Locke  was  so  careful  to  impose 
on  governmental  power,  and  which  scores  of  later  com- 
mentators have  seized  upon  as  anticipations  of  Herbert 
Spencer  and  Stephen  J.  Field,  are  natural-law  limitations. 
And  to  Locke,  be  it  repeated  once  again,  the  law  of  nature 
meant,  on  the  one  hand,  appropriation  for  immediate  in- 
dividual use  through  direct  individual  labor  and,  on  the 
other  hand,  the  law  which  was  synonymous  with  laws  made 
and  consented  to  by  the  majority  of  citizens. 
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For  it  would  be  a  direct  contradiction  for  anyone 
to  enter  into  society  with  others  for  the  securing  and 
regulating  of  property  and  yet  to  suppose  his  land, 
whose  property  is  to  be  regulated  by  the  laws  of  the 
society,  should  be  exempt  from  the  jurisdiction  of 
that  government,  to  which  he  himself  and  the  prop- 
erty of  the  land  is  a  subject.  By  the  same  act,  there- 
fore, whereby  anyone  unites  his  person,  which  was 
before  free,  to  any  commonwealth,  by  the  same  he 
unites  his  possessions,  which  were  before  free,  to  it 
also;  and  they  become,  both  of  them,  person  and  pos- 
session, subject  to  the  government  and  dominion  of 
that  commonwealth  as  long  as  it  hath  a  being. 


The  people  finding  their  properties  not  secure 
under  the  government  as  then  it  was  (whereas  govern- 
ment has  no  other  end  but  the  preservation  of  prop- 
erty), could  never  be  safe,  nor  at  rest,  nor  think  them- 
selves in  civil  society,  till  the  legislative  was  so  placed 
in  collective  bodies  of  men— by  which  means  every 
single  person  became  subject  equally,  with  other  the 
meanest  men,  to  those  laws,  which  he  himself,  as  part 
of  the  legislative,  had  established;  nor  could  anyone, 
by  his  own  authority,  avoid  the  force  of  the  law,  when 
once  made,  nor  by  any  pretence  of  superiority  plead 
exemption. 

Jeremy  Bentham,  in  the  course  of  acknowledging  his 
deep  indebtedness  to  John  Locke,  could  not  refrain  from 
observing  that  he  himself  could  have  written  The  Second 
Treatise  twice  as  clearly  in  half  the  space.  In  a  similar  vein 
numerous  contemporaries  of  Bentham  beyond  the  At- 
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lantic  might  have  laid  claims  to  the  honor  of  restating  in 
a  more  positive,  forthright  manner  than  is  to  be  found  in 
the  original,  Locke's  views  on  the  relationship  between 
the  property  rights  of  the  individual  and  the  regulatory 
powers  of  government.  Whereas  Locke  only  once  saw  fit  to 
"boldly  affirm"  that  every  man's  natural  right  to  "have 
as  much  as  he  could  make  use  of"  had  been  frustrated  by 
the  process  of  accumulation  resulting  from  the  artificial 
convention  as  to  money,  a  number  of  Locke's  disciples  in 
the  United  States  boldly  affirmed  over  and  over  again  that 
the  process  of  monetary  accumulation  was  destroying  the 
natural-property  rights  of  the  American  people. 

In  a  passage  which  at  once  echoes  the  dominant  mood 
of  Locke's  Chapter  V  and  brings  to  an  explicit  focus  the 
logic  behind  Locke's  conception  of  civil  society,  Thomas 
Jefferson  considers  what  legislators  should  do  to  counter- 
act the  process  of  artificial  appropriation.  "I  am  con- 
scious," he  writes,  "that  an  equal  distribution  of  property 
is  impracticable,  but  the  consequences  of  this  enormous 
inequality  producing  so  much  misery  to  the  bulk  of  man- 
kind, legislators  cannot  invent  too  many  devices  for  sub- 
dividing property."  After  pointing  out  the  advantages  of 
redistribution  of  land  through  the  abolition  of  primogeni- 
ture and  entail,  he  recommends  a  second  course  of  action 
to  legislators  who  are  interested  in  seeing  that  the  bulk  of 
the  society  is  not  "straitened"  by  the  forces  of  artificial  ap- 
propriation. "Another  method  of  silently  lessening  the 
inequality  of  property  is  to  exempt  all  from  taxation  be- 
low a  certain  point,  and  to  tax  the  higher  portions  of 
property  in  geometric  progression  as  they  arise." 
//  In  direct  echo  of  Locke's  passage  about  "land  enough 
in  the  world  to  suffice  double  the  inhabitants,  had  not  the 
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invention  of  money  .  .  .  introduced  larger  possessions," 
Jefferson  proceeds  to  state  what  he  means  by  the  "natural 
right  of  property": 

Whenever  there  are  in  any  country  uncultivated 
lands  and  unemployed  poor,  it  is  clear  that  the  laws 
of  property  have  been  so  far  extended  as  to  violate 
natural  right.  The  earth  is  given  as  a  common  stock 
for  man  to  labor  and  live  on  .  .  .  the  fundamental 
right  to  labor  the  earth  returns  to  the  unemployed 
...  it  is  not  too  soon  to  provide  by  every  possible 
means  that  as  few  as  possible  shall  be  without  a  little 
portion  of  land.  The  small  landholders  are  the  most 
precious  part  of  a  state. 

Taking  up  where  Locke  and  Jefferson  left  off,  Noah 
Webster  proceeds  from  a  majority-rule  interpretation  of 
liberty  and  individualism  to  a  majority-rule  interpreta- 
tion of  property  rights: 

Many  people  seem  to  entertain  an  idea  that  liberty 
consists  in  a  power  to  act  without  any  control.  This 
is  more  liberty  than  even  the  savages  enjoy.  But  in 
civil  society,  political  liberty  consists  in  acting  con- 
formably to  a  sense  of  the  majority  of  the  society.  In  a 
free  government  every  man  binds  himself  to  obey  the 
public  voice,  or  the  opinions  of  the  majority,  and  the 
whole  society  agrees  to  protect  each  individual.  But 
reverse  the  case  .  .  .  each  would  have  the  power  of 
taking  his  neighbor's  life,  liberty,  or  property,  and 
no  man  would  command  more  than  his  own  strength 
to  repel  the  invasion.  .  .  .  Wherever  we  cast  our 
eyes,  we  see  the  truth,  that  property  is  the  basis  of 
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power,  and  this  being  established  as  a  cardinal  point, 
directs  us  to  the  means  of  preserving  our  freedom 
.  .  .  the  laborious  and  saving,  who  are  generally  the 
best  citizens,  will  possess  each  his  share  of  property 
and  power,  and  thus  the  balance  of  wealth  and  power 
will  continue  where  it  is,  in  the  body  of  the  people. 
A  general  and  tolerably  equal  distribution  of  landed 
property  is  the  whole  basis  of  national  freedom. 

Liberty  of  the  press,  trial  by  jury,  habeas  corpus,  Magna 
Charta,  popular  education,  free  elections  are  from  Web- 
ster's point  of  view  all  "inferior  considerations"  when 
compared  with  a  general  distribution  of  real  property 
among  every  class  of  people.  "Let  the  people  have  prop- 
erty, and  they  will  have  power— a  power  that  will  forever 
be  exerted  to  prevent  a  restriction  of  the  press,  and  aboli- 
tion of  trial  by  jury,  or  the  abridgement  of  any  other  privi- 
lege." 

Nowhere  else  is  the  gospel  of  the  natural  property 
rights  of  the  majority  so  trenchantly  and  vigorously  pro- 
pounded as  in  the  writings  of  Noah  Webster.  In  the  pas- 
sage where  he  identifies  approximate  "equality  of  prop- 
erty" with  "the  very  soul  of  a  republic,"  he  is  epitomizing 
the  presuppositions  of  a  generation  of  social-compact  and 
republican  thinkers  who  assumed  that  it  was  the  responsi- 
bility of  the  government  to  see  to  it  that  "no  one  had  too 
much,  and  no  one  too  little,"  and  that  everyone  was  made 
secure  in  his  inalienable  natural  right  of  mixing  his  labor 
with  the  natural  resources  bequeathed  humanity  by  a  Di- 
vine Providence.  "While  this  continues,"  Webster  con- 
cludes, "the  people  will  inevitably  possess  both  power  and 
freedom;  when  this  is  lost,  power  departs,  liberty  expires, 
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and  a  commonwealth  will  inevitably  assume  some  other 
form." 

In  many  respects  John  Taylor,  "the  philosopher  of 
Jeffersonian  democracy,"  merely  recapitulates  what  is  im- 
plicit in  Locke  and  what  early  American  republicans  like 
Jefferson  and  Webster  had  made  explicit.  Proceeding 
from  "the  republican  maxim,  that  the  right  of  national 
self-government  rests  in  the  majority,"  he  arrives  at  the 
orthodox  conclusion  that  if  this  right  is  to  amount  to  any- 
thing, the  majority  must  have  power  in  the  form  of  prop- 
erty. 

Wealth,  like  suffrage  [he  insists] ,  must  be  consider- 
ably distributed,  to  sustain  a  democratick  republic. 
...  As  power  follows  wealth,  the  majority  must 
have  wealth  or  lose  power. 

The  love  and  protection  of  property  was  one  of 
those  good  moral  principles  which  caused  the  war 
with  England.  In  a  government  it  is  only  a  virtue  so 
long  as  this  love  and  protection  shall  be  impartially 
extended  to  every  member  of  the  society. 

To  this  extent  Taylor  is  merely  rephrasing  Webster's 
and  Jefferson's  rephrasing  of  Locke's  natural-rights 
theory  of  individual  appropriation. 

But  in  his  analysis  of  the  artificial  conventions  which 
had  come  to  interfere  with  the  operation  of  this  natural 
law  of  individual  appropriation,  Taylor  brings  into  the 
foreground  of  his  analysis  a  set  of  factors  which  Locke  and 
Jefferson  and  Webster  had  not  taken  into  consideration. 
Writing  in  the  shadow  of  Alexander  Hamilton  and  the 
Hamiltonian  corporation  known  as  the  Bank  of  the  United 
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States,  the  author  of  An  Inquiry  into  the  Principles  and 
Policy  of  the  Government  of  the  United  States  finds  him- 
self confronted  not  only  with  the  type  of  disproportionate 
appropriation  which  results  from  the  "tacit  agreement" 
among  men  about  gold  and  silver,  but  also  with  an  artifi- 
cially created  system  of  paper  money  and  credit,  which 
from  Taylor's  point  of  view  was  responsible  for  whole- 
sale destruction  of  the  natural-property  rights  of  the  ma- 
jority of  the  people.  In  chapter  after  chapter  Taylor  turns 
his  logic  and  his  erudition  against  what  he  calls  the  "ac- 
cumulation of  wealth  by  law." 

Corporations,  or  factitious  separate  interests, 
neither  live  nor  die  naturally;  they  only  live  or  die  by 
law.  ...  If  wealth  is  accumulated  in  the  hands  of  a 
few,  either  by  a  feudal  or  a  stock  monopoly,  it  carries 
the  power  also;  and  a  government  becomes  as  cer- 
tainly aristocratical,  by  a  monopoly  of  wealth,  as  by  a 
monopoly  of  arms.  A  minority,  obtaining  a  majority 
of  wealth  or  arms  in  any  mode,  becomes  the  govern- 
ment. 

In  his  efforts  to  prevent  this  acquisitive  minority  from 
obtaining  a  majority  of  the  national  wealth,  Taylor  was 
anxious  above  all  else  to  establish  the  essential  difference 
between  private  property  correctly  understood,  and  the 
formula  of  "private  property"  which  the  monopolists  and 
the  paper  aristocracies  were  invoking  as  justification  for 
their  "unjust  acquisitions."  He  was  deeply  angered  that 
a  group  which  was  exploiting  the  government  to  transfer 
property  from  the  most  numerous  class  in  the  community 
to  the  least  numerous  class  presumed  to  pose  as  defenders 
of  the  principle  of  private  property. 
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And  with  this  anger  in  his  heart,  John  Taylor  drew  upon 
his  extraordinary  powers  of  sarcasm  and  invective: 

It  is  a  falsehood  that  the  policy  of  enriching  a 
minority  at  the  publick  expense,  is  ever  resorted  to, 
for  the  purpose  of  protecting  property;  or  that  it  is 
capable  of  any  such  effect.  The  idea  of  hiring  a  minor- 
ity in  civil  government,  to  protect  the  property  of  a 
majority,  is  visibly  absurd.  Both  from  its  physical  in- 
ability, and  also  because  all  minor  interests  invested 
with  political  power,  have  universally  violated  prop- 
erty. That  they  shall  necessarily  do  so,  is  therefore  a 
settled  moral  law. 

Having  established  himself  on  the  bedrock  of  moral 
law,  the  defender  of  the  natural  rights  of  the  majority  pro- 
ceeds to  a  still  more  devasting  attack  on  those  who  are  per- 
verting the  true  principles  of  property: 

Despotick  power  strives  to  blend  itself  with  legiti- 
mate government,  as  paper  stock  does  with  private 
property,  both  endeavoring  to  sanction  the  evils 
they  dispense,  by  the  blessings  which  flow  from 
the  resemblances  they  falsely  assume;  and  private 
property,  the  earning  of  labor,  the  reward  of  merit, 
the  almoner  of  age,  and  the  soul  of  civilization,  is 
transformed  by  stock  into  a  political  monster,  as 
hideous  as  government  transformed  by  tyranny.  Stock 
private  property  can  condemn  the  seventh  part  of  the 
most  industrious  and  ingenious  nation  in  the  world 
to  poverty  and  vice,  or  to  hospitals  and  prisons.  When 
freedom  and  tyranny  are  both  called  government, 
and  rightful  acquisitions  and  paper  stock  both  called 
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private  property,  it  can  only  be,  to  say  the  most  for 
such  denominations,  as  Gabriel  and  the  Devil  are 
both  called  angels. 

Taylor  is  still  not  sure  he  has  made  unmistakably  clear 
the  crucial  distinction  between  natural  appropriation, 
which  "straitens"  no  one,  and  artificial  appropriation, 
which  expropriates  those  who  labor.  So  he  draws  once 
again  on  his  well-trained  powers  of  sarcasm  and  imagery 
and  invective: 

Mankind  [he  continues]  has  suffered  nearly  as 
much  from  confounding  natural  with  fictitious  prop- 
erty, as  from  confounding  legitimate  with  spurious 
power.  If  the  acquisitions  of  useful  qualities  [i.e., 
natural  resources  which  can  be  turned  to  immediate 
use]  are  genuine  private  property,  can  the  crafty  pil- 
ferings  from  useful  qualities  under  fraudulent  laws, 
to  gratify  bad  qualities,  be  genuine  private  property 
also?  If  the  fruit  of  labor  is  private  property,  can  steal- 
ing this  fruit  from  labor  also  make  private  property? 
By  calling  the  artillery  property,  which  is  playing  on 
property,  the  battery  is  masked.  Tythes  and  stock,  in- 
vented to  take  away  private  property,  are  as  correctly 
called  private  property,  as  a  guillotine  could  be  called 
a  head. 

"If  the  fruit  of  labor  is  private  property,  can  stealing 
this  fruit  from  labor  also  make  private  property?"  More 
than  once  during  the  interval  between  John  Taylor  and 
the  present,  political  and  social  reformers  have  hurled  this 
question  into  the  teeth  of  an  acquisitive  minority  en- 
grossed in  appropriating  a  majority  of  the  national  wealth. 
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In  the  name  of  the  great  "working-class"  majority  made 
up  of  simple  husbandmen  who  lived  by  the  sweat  of  their 
brow,  the  Jacksonian  reformers  set  out  to  exterminate  the 
minority  which  was  waxing  strong  on  the  meat  of  artificial 
appropriation.  In  the  name  of  the  natural-property  rights 
of  the  common  man,  a  generation  of  "agrarian"  reformers 
headed  by  George  Henry  Evans  carried  the  fight  to  the 
land  monopolists,  whose  disproportionate  appropriation 
had  interfered  with  the  God-given  right  of  every  individ- 
ual to  mix  his  labor  with  the  natural  resources  bequeathed 
to  mankind  by  a  Divine  Providence.  Periodically  "the 
tillers  and  the  toilers"  in  the  fields  and  in  the  shops  have 
sought  to  safeguard  the  fruit  of  their  labor  against  the 
forces  in  American  society  responsible  for  "stealing  this 
fruit  from  labor." 

Yet  as  we  reread  An  Inquiry  into  the  Principles  and 
Policy  of  the  Government  of  the  United  States  and  re- 
survey  the  various  progressive  movements  which  were 
grounded  in  its  general  philosophy  of  property,  the  signifi- 
cant fact  is  that  so  little  was  accomplished  by  way  of  safe- 
guarding the  "natural  right  of  property,"  as  Taylor  and 
Webster  and  Jefferson  and  Locke  understood  the  term.  In 
spite  of  the  periodic  crusades  of  Jacksonians  and  "agrari- 
ans" and  Grangers  and  Populists,  the  forces  making  for 
concentration  of  property  and  economic  power  have  pro- 
ceeded at  an  ever  accelerating  rate.  In  spite  of  the  periodic 
rediscovery  that  every  man  has  a  property  right  to  mix  his 
labor  with  the  resources  of  nature  and  to  appropriate  what 
he  needs  for  his  own  use,  the  forces  of  "accumulation  by 
law"  have  succeeded,  to  an  ever  increasing  degree,  in  an- 
nihilating the  conditions  essential  to  the  enjoyment  of 
such  rights.  As  the  production  of  goods  for  the  use  of  men 
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gave  way  gradually  to  the  use  of  men  for  the  production 
of  goods,  a  larger  and  larger  percentage  of  the  national 
property  gravitated  into  the  hands  of  a  smaller  and  smaller 
percentage  of  the  national  population. 

In  attempting  to  account  for  this  general  failure  of  re- 
formist majority  movements  to  withstand  the  minority 
forces  making  for  "accumulation  by  law,"  we  must  dis- 
tinguish between  ideological  causes  and  economic  causes. 
On  the  ideological  level  we  are  confronted  with  the  fact 
that  in  spite  of  Taylor's  vehement  efforts  to  differentiate 
between  "natural  property"  and  "fictitious  property,"  the 
acquisitive  minority,  with  the  untiring  support  of  intellec- 
tuals in  the  courtroom  and  the  classroom,  eventually  suc- 
ceeded in  popularizing  the  fiction  that  according  to  the 
pioneers  of  American  freedom,  the  right  of  artificial  ap- 
propriation is  synonymous  with  the  natural  right  of  prop- 
erty. In  the  climate  of  opinion  manufactured  by  the 
Stephen  J.  Fields  and  the  William  Graham  Sumners,  our 
most  evocative  verbal  symbols,  like  constitution,  law,  lib- 
erty, individualism,  and  equality,  came  to  be  associated 
not  with  Locke's  process  of  natural  appropriation,  re- 
strained and  limited  by  considerations  of  total  human  con- 
sumption needs,  but  with  a  process  of  economic  expropri- 
ation where  the  most  powerful  enterprisers  and  the  most 
powerful  corporations  were  free  to  pile  up  ever  increasing 
masses  of  property,  irrespective  of  their  own  consumption 
needs  or  of  the  consumption  needs  of  those  whose  eco- 
nomic independence  had  been  destroyed  by  the  redistribu- 
tion of  property.  Because  of  the  general  conspiracy  of  si- 
lence as  to  what  the  Lockians  meant  by  the  natural  law  of 
property,  even  the  majority  arrived  at  the  point  of  being 
unable  to  distinguish  between  the  sacred  rights  of  prop- 
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erty  and  what  the  acquisitive  minority  had  canonized  as 
"free  enterprise." 

Contrasted  with  this  triumph  of  fiction  over  fact  on  the 
ideological  level  is  the  confusion  which  has  manifested 
itself  in  all  the  progressive  movements  regarding  the  na- 
ture of  the  economic  process  by  which  the  majority  found 
itself  threatened.  Whereas  the  ideological  confusion  was 
in  the  main  deliberately  inculcated  by  the  intellectual 
spokesmen  of  the  minority,  the  confusion  over  economic 
laws  was  something  that  sprang  directly  from  the  majority- 
rights  philosophy  itself. 

As  we  have  had  occasion  repeatedly  to  note,  the  social- 
compact  theorists  were  individualists.  They  thought  in 
terms  of  relationships  between  human  personalities,  who 
by  and  large  were  good-hearted,  public-spirited,  plain- 
minded  folk  predisposed  toward  frugality  and  industry. 
Only  occasionally,  under  very  abnormal  circumstances, 
did  this  virtuous  majority  find  itself  on  the  defensive 
against  "the  noxious  creature,"  who  had  said  in  his  heart: 
there  is  no  law  except  my  own  self-interest.  Whether  it  be 
Hobbes  or  Locke  or  Rousseau  describing  the  social  process, 
the  emphasis  was  placed  almost  exclusively  on  personal 
motivations  and  personal  attitudes.  Society  was  a  flat 
surface  of  human  personalities  laid  end  to  end,  a  society 
in  which  good  men  and  bad  men,  selfish  men  and  altruistic 
men,  hard-working  men  and  lazy  men,  were  made  to 
accommodate  themselves  to  the  requirements  of  joint 
community  enterprise. 

It  is  one  of  the  ironic  conjunctures  of  history  that  the 
two  centuries  which  witnessed  the  flowering  of  this  type  of 
social-compact  individualism  should  have  been  the  cen- 
turies which  also  witnessed  the  budding  of  an  economic 
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system  that  operates  in  utter  disregard  of  personal  motiva- 
tions and  personal  attitudes  and  personal  relationships; 
that  at  the  very  time  when  the  great  humanitarians  were 
speculating  on  the  whys  and  wherefores  of  human  person- 
ality, the  pioneers  of  capitalism  were  institutionalizing  the 
fiction  of  "corporate  personality,"  of  the  soulless,  morally 
irresponsible  individual  who  knows  no  sentiment  and  no 
law  except  the  inexorable  law  of  greater  and  greater  ac- 
cumulations of  capital. 

Locke's  natural  law  of  property  was  pre-capitalistic,  not 
so  much  because  it  was  couched  in  Arcadian  terms  of 
simple  husbandmen  gathering  acorns  and  catching  hares, 
but  because  it  expressed  such  concern  over  how  these 
moral  individuals  could  justify  such  appropriations  to 
their  fellow-mortals.  Rousseau's  "general  will"  was  pre- 
capitalistic,  not  so  much  because  of  its  scathing  repudia- 
tion of  the  spirit  of  the  market-place,  but  because  it  was 
preoccupied  with  the  question  of  the  moral  responsibility 
of  the  individual  citizen. 

Nothing  could  have  been  more  natural,  therefore,  than 
that  the  disciples  of  Locke  and  Rousseau  and  Jefferson 
should  have  continued  to  think  of  the  economic  process  in 
terms  of  good  men  and  bad  men,  of  patriotic  citizens  and 
corrupted  citizens.  When  John  Taylor  launches  into  his 
jeremiads  against  "accumulation  by  law,"  law  is  not  the 
vast  impersonal  law  of  capitalism,  which  decrees  that  the 
property  of  the  functionally  inefficient  must  inexorably 
gravitate  into  the  hands  of  joint  enterprisers  who  function 
more  efficiently,  but  a  law  made  by  corrupted  citizens  act- 
ing at  the  beck  and  call  of  selfish  and  greedy  and  idle  men. 
Accumulation,  instead  of  being  the  normal  concomitant 
of  a  depersonalized  system  of  economic  production,  re- 
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mained  for  Taylor  and  his  host  of  disciples  over  the  course 
of  the  next  century  something  abnormal  that  must  be 
eradicated— something  perpetrated  by  greedy  men,  with 
bad  motives,  who  should  be  reformed  or  punished. 

American  history  is  cluttered  with  the  wrecks  of  "pro- 
gressive" movements  which  have  exhausted  their  energy  in 
trying  to  forestall  the  progress  of  capitalism.  Ignoring  the 
true  nature  of  "the  sinister  forces"  which  have  wiped 
out  the  property  rights  of  the  majority,  the  leaders  of 
these  movements  have  persevered,  even  to  the  present, 
in  their  efforts  to  superimpose  humanitarian  laws  on  insti- 
tutions which  acknowledge  no  law  except  the  law  of  sur- 
vival through  geometric  accumulation  at  the  expense  of 
the  economically  backward.  In  utter  disregard  of  the  basic 
norms  of  capitalism,  they  have  sought  too  to  superimpose 
a  sense  of  responsibility  on  institutions  which  acknowledge 
no  responsibility  except  the  responsibility  of  maximizing 
the  profits  of  the  stockholders. 

Thus,  at  the  end  of  a  century  and  a  half  of  American 
constitutionalism  and  American  capitalism,  the  progres- 
sive of  the  1 940's  finds  himself  torn  between  two  impulses. 
The  first  impulse  is  to  escape  from  the  ideologies  fabri- 
cated by  the  spokesmen  of  the  corporate  personalities,  back 
to  the  great  humanitarians  who  made  property  rights  con- 
tingent upon  human  needs  for  "meat  and  drink  and  such 
other  things  as  Nature  offers  for  their  subsistence";  to 
escape  from  "a  rule  of  reason"  which  means  "free  enter- 
prise" by  morally  and  socially  irresponsible  institutions, 
back  to  "a  natural  reason  which  tells  us  that  men,  being 
once  born,  have  a  right  to  their  preservation  and  .  .  .  the 
support  and  comfort  of  their  being"— to  reinvoke,  in  other 
words,  the  authentic  Locke  and  the  authentic  Jefferson1 
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against  those  who  have  exploited  their  good  names  to  deny 
their  teachings. 

But  there  is  a  second  and  even  more  compelling  im- 
pulse to  turn  away  from  Locke  and  Jefferson  and  Taylor 
by  way  of  escape  from  the  economic  confusions  which 
have  periodically  frustrated  the  efforts  of  the  progressive 
majorities  to  forestall  the  processes  of  capitalist  accumu- 
lation. This  second  impulse  springs  not  simply  from  an 
awareness  of  the  general  futility  of  these  sporadic  efforts 
to  destroy  what  has  been  created  by  the  ceaseless,  day-to- 
day operations  of  the  vast  complexity  of  impersonal  insti- 
tutions known  as  capitalism,  but  also  from  the  more  posi- 
tive realization  that  the  very  operation  of  these  capitalist 
forces  over  the  years  has  brought  into  being  a  productive 
apparatus  that  is  capable  of  being  used  to  "the  support  and 
comfort"  of  men  far  more  effectively  than  anything  con- 
templated by  Locke  or  Jefferson  or  Taylor. 

"The  earth  and  all  that  is  therein  is  given  to  men  for  the 
support  and  comfort  of  their  being  .  .  .  being  given  for 
the  use  of  men."  This  is  as  true  today  as  when  Locke  wrote 
it  two  hundred  and  fifty  years  ago.  But  during  the  two- 
hundred-and-fifty-year  interval,  "all  that  is  therein"  has 
been  multiplied  a  thousandfold.  And  in  the  same  ratio 
"the  common  stock  of  society,"  in  which,  according 
to  the  pioneer  individualists,  all  citizens  are  shareholders, 
has  multiplied  in  value.  The  social  capital,  on  which  as 
"a  matter  of  rights"  "every  single  person"  in  civil  society 
is  empowered  to  draw,  is  an  infinitely  more  abundant 
capital  than  it  was  in  the  days  when  John  Locke  and  his 
disciples  identified  liberty  and  the  preservation  of  prop- 
erty with  equal  subjection  to  regulations  imposed  by  the 
collective  will  of  the  majority. 
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There  is  no  more  thorny  problem  confronting  the 
majority  of  the  1940's  than  that  of  deciding  whether,  in 
the  tradition  of  the  progressive  school  of  individualism, 
it  will  concentrate  on  retarding  the  progress  of  capitalism 
toward  larger  and  larger  units  of  production;  or  whether, 
accepting  this  dominant  technological  trend,  it  shall  con- 
centrate instead  on  introducing  a  greater  and  greater 
degree  of  popular  participation  in  the  control  of  larger- 
scale  production  and  distribution  and  consumption. 

To  explore  at  all  systematically  what  is  involved  in  such 
popular  control  of  "the  common  stock"  of  a  highly  in- 
dustrialized capitalistic  society,  we  should  have  to  call  in 
the  institutional  economist  and  the  economic  historian, 
and  involve  ourselves  in  a  vast  amount  of  descriptive 
material  not  directly  pertinent  to  the  development  of  our 
present  argument.  For  at  the  moment  we  are  interested 
not  so  much  in  the  detailed  processes  and  techniques  by 
which  the  governmental  agents  of  the  majority  bring 
under  state  control  the  various  spheres  of  so-called  "free 
enterprise,"  as  in  the  more  theoretical  question  of  whether, 
in  terms  of  their  constitutional  and  democratic  traditions, 
the  individuals  who  constitute  the  majority  are  author- 
ized, as  equal  members  of  political  society,  to  superimpose 
their  will  on  minority  groups  which  have  violated  the 
principles  of  economic  equality  by  appropriating  the 
major  part  of  the  national  property. 

What  we  are  called  on,  therefore,  to  explore,  in  more 
systematic  fashion  than  we  have  done  so  far,  is  the  question 
of  economic  and  political  equality;  and,  more  precisely 
speaking,  the  question  of  whether,  in  its  political  efforts 
to  eliminate  existing  economic  inequalities  between  the 
democratic  many  and  the  aristocratic  few,  the  majority 
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finds  itself  eventually  confronted  with  just  as  grave  in- 
equalities between  the  governing  few  and  the  governed 
many.  A  question  which  in  turn  will  involve  us  in  a 
discussion  of  whether  by  "the  people"  we  mean  an  under- 
privileged socio-economic  class  or  a  homogeneous  sum- 
total  of  all  the  groups  which  make  up  society. 
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"The  difficulty  for  democracy  is,  how  to  find  and  keep  high  ideals. 
The  individuals  who  compose  it  are,  the  bulk  of  them,  persons 
who  need  to  follow  an  ideal  not  to  set  one." 

MATTHEW  ARNOLD 

"It  is  the  true  policy  of  the  common  people  to  place  the  whole 
executive  power  in  one  man  .  .  .  from  whence  arises  an  in- 
evitable jealousy  between  him  and  the  gentlemen;  this  forces  him 
to  become  a  father  and  protector  of  the  common  people,  and  to 
endeavor  always  to  humble  every  proud  aspiring  Senator." 

JOHN  ADAMS 

"In  truth,  the  abuses  of  monarchy  had  so  much  filled  all  the  space  of 
political  contemplation,  that  we  imagined  everything  republican 
that  was  not  monarchy;  we  had  not  yet  penetrated  to  the  mother 
principle,  that  governments  are  republican  only  in  proportion  as 
they  embody  the  will  of  the  people  and  execute  it." 

THOMAS  JEFFERSON 

"But  it  is  strange  it  did  not  occur  to  the  Secretary,  while  he  was 
accusing  and  punishing  the  Bank  on  the  charge  of  interfering  in 
the  politics  of  the  country,  that  the  Government  also  was  a  great 
trust,  vested  with  powers  still  more  extensive,  and  influence,  im- 
measurably greater  than  that  of  the  Bank  .  .  .  Can  he  be  ignorant 
that  the  whole  power  of  the  Government  has  been  perverted  into 
a  great  political  machine,  with  a  view  of  corrupting  and  control- 
ling the  country?" 

JOHN  C.  CALHOUN 

"Thus  the  jealousy  of  an  important,  sedulous,  energetic  executive, 
natural  to  grandees  .  .  .  became  reinforced  in  this  country  by  a 
like  sentiment  among  the  middle  classes,  who  had  no  such  au- 
thority or  grandeur  to  lose.  .  .  .  Leave  us  to  ourselves!  magnates 
and  middle  classes  alike  cried  to  the  State.  Not  only  from  those 
who  were  full  and  abounded  went  up  this  prayer,  but  also  from 
those  whose  condition  admitted  of  great  amelioration.  Not  only 
did  the  whole  repudiate  the  physician,  but  also  those  who  were 
sick." 

MATTHEW  ARNOLD 
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In  the  course  of  the  preceding  chapters  we  have  discov- 
ered that  sovereignty,  constitution,  law,  liberty,  individ- 
ualism, and  property  are  all  capable  of  both  a  majority- 
rule  and  a  minority-rights  reading.  We  have  seen  how  the 
fact  of  this  double  line  of  ideological  precedents  has  been 
conducive  to  evasiveness  and  ambiguity  in  our  political 
thinking.  And  we  have  tried  to  make  more  precise  and  un- 
equivocal the  alternatives  between  which  our  generation 
must  eventually  choose. 

In  approaching  the  category  of  equality,  we  could  very 
profitably  apply  the  same  methodology  on  the  same  scale. 
On  the  one  hand:  the  "equality  before  the  law"  formulas 
which,  in  the  tradition  of  John  Adams  and  John  C.  Cal- 
houn, deny  the  right  of  a  self-partial  "majority  faction"  to 
pass  laws  which  place  economic  minority  groups  at  a  dis- 
advantage in  competing  with  their  legal  equals;  the  iden- 
tification of  such  partial  and  discriminatory  majority-will 
enactments  with  "the  arbitrary";  and  finally  the  inelucta- 
ble Field  conclusion,  as  summarized  in  Reagan  v.  Farm- 
er's Loan  &  Trust  Co.,  "that  it  is  within  the  scope  of  judi- 
cial power  and  a  part  of  judicial  duty  to  restrain  anything 
which,  in  the  form  of  regulation  of  rates,  operates  to  deny 
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to  the  owners  of  property  that  equal  protection  which  is 
the  constitutional  right  of  all  owners  of  other  property." 
On  the  other  hand:  the  identification  of  the  principle  of 
equality  with  the  device  of  mechanical  weighing  of  equally 
weighted  judgment  units,  which  can  lead  only  to  the 
recognition  of  what  Thomas  Jefferson  called 

1  the  first  principle  of  republicanism  .  .  .  that  the 
lex  majoris  partis  is  the  fundamental  law  of  every 
society  of  equal  rights  ...  to  consider  the  will  of 
the  society  announced  by  the  majority  of  a  single  vote, 
as  sacred  as  if  unanimous,  is  the  first  of  all  lessons  in 
importance,  yet  the  last  which  is  thoroughly  learned. 

In  these  prophetic  words  Jefferson  summarizes  both  the 
majority-rule  reading  of  equality  and  the  ever-present  dis- 
position on  the  part  of  minority  groups  to  set  up  an  alter- 
native reading  of  the  equalitarian  principle.  Those  who 
have  learned  "this  first  of  all  lessons  in  importance"  have 
continued  to  declare,  in  the  manner  of  the  Tennessee  fron- 
tiersmen of  1834, 

that  it  is  a  great  truth  on  which  all  free  institutions 
rest,  and  that  which  may  be  considered  the  primary 
postulate  in  the  science  of  government,  that  all  men 
are  originally  and  by  nature  equally  free;  and  that 
when  a  community  of  men  unite  to  form  a  govern- 
ment, this  originality  of  rights  resolves  itself  into  an 
equality  of  right  in  the  formation  of  the  government; 
that  the  essential  character  of  this  right  involves  the 
necessity  of  a  submission  by  the  minority  to  the  ma- 
jority. 
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Those  who  dedicate  their  pens  to  the  task  of  preventing 
it  from  ever  being  thoroughly  learned  have  continued  to 
declare,  in  the  manner  of  the  Spencerian  professor  and 
jurist,  that 

democracy  is  a  theory  about  sovereignty,  or  who  ought 
to  rule.  Its  first  dogma  is  that  all  men  are  equal.  Its 
second  dogma  is  that  power  and  rule  belong  of  right 
to  a  majority  of  the  equal  and  undifferentiated  units. 
It  therefore  affirms  that  the  demos  ought  to  rule,  in 
contradistinction  to  autocracy,  theocracy,  aristocracy, 
and  other  theories  of  who  ought  to  rule.  The  first 
principle  of  civil  liberty  is  that  there  is  no  one  who,  of 
right,  ought  to  rule. 

An  extended  analytical  summary  of  the  controversy  be- 
tween those  who  have  learned  this  "first  of  all  lessons"  and 
those  who  have  determined  to  substitute  therefor  another 
lesson  would  afford  a  still  greater  bulk  of  documentation 
for  our  central  hypothesis  as  to  the  on  the  one  hand,  on 
the  other  hand  character  of  our  political  thinking.  But 
since  we  should  be  encountering,  on  both  hands,  political 
scientists  and  jurists  and  sociologists  with  whose  assump- 
tion-patterns we  have  already  thoroughly  familiarized  our- 
selves in  the  preceding  chapters,  and  since  in  the  succeed- 
ing chapter  we  shall  consider  the  question,  basically  in- 
volved in  the  interpretation  of  "equality,"  of  what  is  meant 
by  "the  people,"  we  shall  concentrate  our  efforts,  in  the 
present  chapter  towards  clearing  up  one  of  the  primary 
sources  of  confusion  in  all  discussions  regarding  equality. 

Hobbes,  who  is  frequently  singled  out  as  the  spokesman 
par  excellence  of  the  bourgeois  society  which  was  ushered 
in  by  the  Renaissance,  adhered,  in  many  crucial  respects, 
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to  the  same  Machiavellian  school  of  political  science  as 
his  contemporary  James  Harrington.  Like  Machiavelli, 
Hobbes  nourished  a  deep  aversion  to  practically  all  the 
dominant  institutions  of  feudal  society  based  on  special 
privilege  for  specially  favored  groups  of  territorial, 
ecclesiastical,  and  administrative  "gentlemen."  In  his 
efforts  to  exterminate  the  subversive  "body-politics,"  each 
of  which  constituted  a  would-be  imperium  in  imperio,  he 
harped  as  incessantly  as  Machiavelli  on  the  necessity  for 
an  all-inclusive  body-politic,  known  as  "the  common- 
wealth," in  which  the  units  of  power  were  equally 
atomized. 

To  this  extent  both  Hobbes's  "commonwealth"  and 
Machiavelli's  neo-Roman  "republic"  were  egalitarian  in 
a  sense  that  medieval  society  with  its  pluralisms  and  its 
privileges  never  was.  In  both  Machiavelli  and  Hobbes 
there  was  the  drive  toward  equality  between  the  specially 
privileged  and  the  unprivileged;  but,  to  shift  the  frame- 
work of  reference,  there  was  very  little  equality  as  be- 
tween the  commonwealth-republic  on  the  nether  side 
and  the  sovereign-prince  on  the  upper  side  of  the  great 
divide. 

The  deeper  significance  of  Machiavelli's  Discourses  and 
Hobbes's  Leviathan  becomes  clearer  when  we  realize  that 
these  treatises  are  the  metaphysical  equivalents  of  the  his- 
torical process  which,  with  the  breakup  of  medieval  so- 
ciety, had  elevated  the  monarchs  of  Spain  and  France  and 
England  to  a  position  of  primacy  within  the  modern  na- 
tion-state. Hobbes  and  Machiavelli  meant  little  more  than 
what  scores  of  monarchical  apologists  implied  when  they 
referred  to  the  king  as  "the  head  politic"  and  "the  trunk 
of  the  tree,"  in  the  sense  that  the  monarch  represented, 
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in  conjunction  with  the  great  body  of  the  society,  a  rein- 
tegrating force  against  the  forces  of  disintegration  em- 
bodied in  the  remnants  of  the  older  aristocracy.  The  one- 
man  leader  was  imbued  with  the  historic  function  of 
supplying  the  numerically  powerful  and  economically  un- 
privileged burghers  with  the  type  of  sustained  and  pur- 
posive leadership  which  this  still  inert  class  was  incapable 
of  providing  for  itself. 

Looking  back  on  this  process  of  transition  from  medieval 
to  modern  society,  a  nostalgic  nineteenth-century  French 
aristocrat  named  Alexis  de  Tocqueville  declared  that  the 
Renaissance  was  the  seedbed  of  those  doctrines  of  equality 
which  had  borne  such  luxuriant  foliage  in  his  own  day.  In 
the  sense  that  Henry  VIII  and  Louis  XI  diminished  the 
special  privileges  of  the  feudal  nobility  and  increased  the 
power  of  the  burghers,  Tocqueville 's  observations  are 
valid.  But  in  no  sense  can  they  be  taken  as  indicating 
greater  equality  between  the  commonwealth  and  the  sov- 
ereign, between  the  one  who  rules  and  the  many  who  are 
ruled. 

Which  leads  us  to  the  conclusion  that  the  whole  ques- 
tion of  egalitarianism  must  be  approached  from  two  sig- 
nificantly different  points  of  view:  first,  in  terms  of 
eliminating  inequalities  between  two  social  classes  within 
the  commonwealth  as  a  whole;  and  second,  in  terms  of  the 
elimination  of  inequalities  between  the  commonwealth  as 
a  whole  and  the  rulers  who  dictate  the  laws  governing  the 
commonwealth.  Thus  the  struggle  for  equality  involves 
two  sets  of  struggles:  first,  the  struggle  between  those  social 
classes  which  have  less  and  those  social  classes  which  have 
more;  and  second,  the  struggle  between  the  class  which 
governs  and  the  class  which  is  governed.  And  the  question 
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naturally  arises,  how  the  conjuncture  of  these  two  class 
struggles,  both  operating,  as  a  rule,  simultaneously,  af- 
fects the  operation  of  each  individually. 

If  in  search  of  an  answer  to  this  question  we  turn  to  the 
American  experience,  we  discover  first  of  all  that  the  most 
conspicuous  invariant  of  our  political  history  has  been 
the  succession  of  periodic  crusades  on  the  part  of  those  who 
profess  to  have  nothing  but  numerical  strength  against 
those  who  have  the  greater  wealth— a  succession  of  attacks 
by  self-styled  democratic  parties  against  the  alleged  strong- 
hold of  privilege— a  succession  of  political  campaigns  in 
which  the  "simple-man"  has  thrown  the  gauntlet  of 
"equality"  in  the  teeth  of  the  "gentle-man." 

No  sooner  had  Hamilton  laid  aside  the  editorial  and 
political  essay  for  the  financial  report  and  the  banknote, 
than  the  Jeffersonians,  invoking  the  common  sense,  the 
common  decency  and  the  common  virtue  of  the  common 
man,  began  to  complain  that  the  new  Secretary  of  the 
Treasury  was  conspiring  to  wreck  the  ship  of  state  on  the 
dreaded  shoals  of  aristocracy  and  monarchy.  The  great 
Jeffersonian  theorist,  John  Taylor  of  Caroline,  singling 
out  as  his  target  Adams'  remarks  on  the  "natural  aristoc- 
racy," proceeded  with  an  impressive  display  of  historical 
erudition  and  analytical  power  to  dissect  the  maleficent 
workings  of  the  latter-day  aristocracy  composed  of  bank 
lords  and  paper  barons.  This  financial  aristocracy,  accord- 
ing to  Taylor,  was  the  modern  equivalent  of  the  spiritual 
nobility  of  primitive  society  and  of  the  territorial  nobility 
of  medieval  times,  and  like  the  aristocracy  of  all  ages,  it 
elevated  "the  few"  on  the  ruins  of  "the  many." 
/ 1  In  championing  the  cause  of  the  many  against  the  few, 
Taylor  served  not  only  as  the  philosopher  of  the  Jeffer- 
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sonian  Republicans,  but  also  as  the  prophet  of  Jacksonian 
Democracy.  He  was  revered  and  quoted  by  cultured  sea- 
board planters  like  Jefferson  and  C.  C.  Pinckney  as  well  as 
by  rough-and-ready  Jacksonian  leaders  from  beyond  the 
Alleghenies  like  Frank  Blair  of  Kentucky  and  Tom  Ben- 
ton of  Missouri.  The  less  privileged  majority,  which  be- 
tween the  election  of  Jefferson  and  the  War  of  1 8 1 2  set  out 
to  challenge  "the  few"  and  their  aristocratic  privileges, 
called  themselves  Republicans,  identifying  "the  funda- 
mental principle  of  republican  government"  with  the  right 
of  the  majority  to  impose  its  will  on  the  minority.  The 
disciples  of  Taylor,  who  rallied  to  the  standard  of  Jackson 
and  from  1828  to  1840  led  the  crusade  against  the  "finan- 
cial aristocracy,"  called  themselves  "Democrats,"  defiantly 
assuming  the  name  as  well  as  the  historical  mission  of  the 
numerically  powerful  but  economically  weak  demos.  It 
was  Tom  Benton  of  Missouri— devoted  disciple  of  John 
Taylor,  devoted  lieutenant  of  Andrew  Jackson,  indefatiga- 
ble foe  of  Nicholas  Biddle— who  first  proudly  embraced 
what  he  designated  as  "the  demos  krateo"  principle,  the 
principle  of  numbers.  As  against  this  virtuous  democratic 
principle  of  numbers  he  set  the  principle  of  evil— the  prin- 
ciple of  wealth  as  embodied  in  a  parasitic  class  of  moneyed 
aristocrats  concentrated  in  the  cities  and  living  off  the 
sweat  of  the  honest  yeoman's  brow. 

As  Frank  Blair  of  Kentucky  wrote  to  his  beloved  Jack- 
son, John  Taylor  had  already  expressed  the  formulas 
which  were  given  flesh  and  blood  in  the  course  of  the  great 
crusade  against  "the  monster  of  Chestnut  Street";  but 
whereas  the  master  of  Caroline  had  been  but  a  single  voice 
crying  as  it  were  in  the  wilderness,  Blair  and  Amos  Ken- 
dall, who  helped  Blair  edit  the  Washington  Globe,  broad- 
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cast  the  epic  of  the  death  struggle  between  the  Jackson 
"democrats"  and  the  Biddle  "aristocrats"  through  an  ever- 
increasing  and  ever  more  centralized  chain  of  party  news- 
papers controlled  from  headquarters  in  Washington. 
From  the  first  issue  of  the  Globe  in  the  spring  of  1 830  until 
Kendall  and  Blair  were  gradually  eased  out  a  decade  later 
by  a  new  and  quite  different  generation  of  "Democrats," 
a  militant  gospel  of  hoi  polloi  democracy  was  trumpeted 
the  length  and  breadth  of  the  land. 

By  1 840  this  stereotype  had  sunk  so  deep  into  the  speech- 
stream  of  the  American  masses  that  even  the  latter-day 
John  Adams'  had  to  cloak  their  pro-aristoi  efforts  under 
the  veil  of  democratic  rhetoric.  Appropriating  the  popu- 
list symbols  and  slogans  of  Jacksonian  democracy  and 
abandoning  the  older  Federalist  formula  of  "stability,"  the 
party  of  Clay  and  Webster  and  Biddle  proclaimed  the  vir- 
tues of  William  Henry  Harrison,  the  simple,  homespun, 
military  man  who,  in  contrast  to  the  luxury-loving,  aristo- 
cratic Van  Buren,  passed  his  days  unostentatiously,  far 
from  the  haunts  of  wealth  and  decadence,  in  a  lowly  log 
cabin  on  the  frontier.  The  tumultuous  triumph  of  this 
friend  of  the  common  man  over  the  "used-up"  aristocrat 
in  "the  palace"  riveted  the  stereotype  for  generations  to 
come.  During  the  century  since  the  campaign  of  1 840  the 
cause  of  the  democratic  many  has  been  championed  over 
and  over  again  by  innumerable  friends  of  the  common 
man.  When  the  party  of  Jackson  passed  into  the  hands  of 
the  slave  power,  Jacksonians  like  Tom  Benton  and  Frank 
Blair  joined  with  the  new  party  which,  under  the  banner 
of  the  Illinois  rail-splitter  and  the  Declaration  of  Inde- 
pendence, championed  the  rights  of  man  as  against  the 
rights  of  the  dollar.  When  the  counting  of  the  ballots  in 
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1 860  led  to  the  firing  of  bullets  in  1861,  Thomas  Jefferson 
was  invoked  against  Jefferson  Davis— "the  slave  power" 
incarnate,  the  embodiment  of  the  anti-democratic  prin- 
ciple of  wealth. 

Since  Appomattox,  the  spirit  of  Jefferson  and  of  staunch 
old  Andy  Jackson  has  been  invoked  by  a  succession  of 
"Great  Commoners."  Thaddeus  Stevens,  refusing  to  com- 
promise with  the  remnants  of  the  Southern  "aristocracy," 
and  determined  to  make  human  rights  prevail  over  States' 
rights,  prayed  for  a  return  of  the  great  Uncompromiser 
who  had  annihilated  the  temple  of  privilege  in  1836. 
William  Jennings  Bryan,  the  "Great  Commoner"  of 
1896,  echoing  the  demos  slogans  of  the  Populist  crusade 
against- the  privileged  1  per  cent  that  lived  off  the  labor 
and  misery  of  the  99  per  cent,  arrayed  the  illustrious  names 
of  Jefferson  and  Jackson  against  the  vile  machinations  of 
"the  gold  power."  Teddy  Roosevelt,  sprinkling  himself 
with  Populist  holy  water,  sought  to  square-deal  the  circle 
of  Grand  Old  Privilege  Republicanism  by  disinterring 
the  primitive  Republican  slogan  about  "the  rights  of  man, 
as  against  the  rights  of  the  dollar."  Woodrow  Wilson,  ap- 
propriating the  formulas  of  the  Republican  Progressives, 
set  out  to  prove  that  "the  New  Freedom"  he  sought  was  in 
reality  the  very  old  freedom  of  "the  Democracy"  in  the 
days  before  liberty  had  come  to  be  exploited  by  the  few 
at  the  expense  of  the  many.  And  when  in  1932  the  latest  of 
the  great  commoners  began  to  deal  a  new  hand  and  to  be- 
rate the  "economic  royalists,"  he  was  as  proud  as  old  Tom 
Benton  had  been  in  the  i83o's  to  identify  the  democratic 
principle  with  the  power  and  interests  and  well-being  of 
the  numerically  powerful  but  economically  underprivi- 
leged hoipolloi. 
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But  so  it  happens  that  over  the  course  of  American 
political  history  there  has  been  an  equally  intense,  though 
less  conspicuous,  struggle  between  the  governing  class  and 
the  class  that  is  governed— between  the  many  as  sum  total 
of  amateur  citizens  and  the  few  as  sum  total  of  professional 
representatives. 

//  Our  first  invariant  involved  the  perennial  antagonism 
between  a  party  in  society  known  as  the  many  or  hoi 
polloi  and  a  party  in  society  known  as  the  few  or  "the 
aristoi."  The  many  and  the  few  in  this  context  are 
designations  for  two  parts  of  social  power,  contending, 
as  it  were,  for  predominance  of  economic  advantage.  But 
in  the  second  invariant  which  we  shall  now  proceed  to  con- 
sider, the  few  are  set  off  from  the  many  not  by  their  rela- 
tionship to  the  modes  of  economic  production,  but  by 
their  relationship  to  the  modes  of  political  production, 
that  is  to  say  by  the  greater  degree  of  access  they  enjoy  to 
the  law-making  and  law-administering  agencies  of  govern- 
ment. Whereas  in  the  first  invariant  we  are  dealing  with 
the  few  as  aristocracy,  in  the  second  invariant  we  are 
dealing  with  the  few  as  oligarchy;  and  whereas  the  word 
aristocracy,  like  the  word  democracy,  denotes  a  power  base 
(Greek:  kratos)  in  the  society,  oligarchy  denotes  rule 
(Greek:  arche)  by  a  comparatively  small  number  of  gov- 
ernors. In  the  one  case  we  are  dealing  with  what  we  may 
call  the  dominant  class,  and  in  the  latter  case  with  what  we 
may  call  the  ruling  class.  Whereas  in  the  former  context  a 
democrat  is  a  person  who  aligns  himself  with  those  who  are 
underpowerful  as  regards  wealth  and  overpowerful  as  re- 
gards numbers,  a  democrat  in  the  latter  sense  is  a  person 
who  believes  in  the  power  of  the  citizen  as  opposed  to  the 
power  of  the  governor. 
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The  failure  to  bear  in  mind  this  distinction  between 
the  two  types  of  struggle  for  equality  has  contributed  not 
only  to  the  confusion  of  our  political  thinking,  but,  still 
more  disastrously,  to  the  confusion  of  our  political  action. 
A  good  part  of  the  confusion  on  the  first  point  has  arisen 
from  the  particular  use  of  the  word  democracy  in  The 
Federalist  papers.  As  we  saw  in  Chapter  Two,  Hamilton 
was  in  the  strained  position  of  not  being  able  to  speak  his 
mind  as  freely  as  John  Adams  had  regarding  the  democratic 
principle  of  numbers  as  inhering  in  the  demos  party  be- 
cause, in  the  name  of  the  republican  principle  of  num- 
bers, he  was  asking  the  respectable  majority  of  New  York 
State  to  legitimize  an  otherwise  illegitimate  document.  So 
he  chose  to  identify  the  word  democracy  with  a  regime  in 
which  there  were  no  professional  representatives  and, 
under  cover  of  this  less  familiar  use  of  the  term,  proceeded 
to  prove  that  democracy  was  the  most  horrible  system  ever 
conceived  by  the  mind  of  man. 

Because  of  the  way  in  which  Hamilton  chose  to  smear 
the  word  democracy,  we  are  treated  periodically  with  a 
solemn  assurance  from  the  inner  sanctum  of  the  American 
Bar  Association  or  the  National  Association  of  Manufac- 
turers that  no  sensible  person  ever  imagined  we  were 
supposed  to  have  a  democracy,  with  all  that  democracy 
implies  in  the  way  of  majority  rule  and  invasion  of  mi- 
nority rights;  in  bland  disregard  of  the  fact  that  as  regards 
the  principle  of  numbers  there  is  no  distinction  whatso- 
ever between  the  republican  principle  of  majority  rule 
and  the  democratic  power  of  the  most  numerous  section 
of  the  society.  Because  of  the  way  in  which  the  authors  of 
The  Federalist  repudiated  democracy  in  the  governing- 
class  versus  governed-class  context,   The  Federalist  has 
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been  invoked  by  manifold  browsers  to  repudiate  democ- 
racy in  the  privileged-class  versus  unprivileged-class  con- 
text and  the  entire  principle  of  numbers  with  which,  in 
that  context,  it  is  integrally  associated. 

But  this  type  of  deliberately  induced  confusion  about 
the  term  democracy  is  not  nearly  so  great  as  the  uncon- 
scious confusion  which  has  arisen  so  repeatedly  in  the 
minds  of  the  demos  itself  about  the  democratic  process. 
In  the  case  of  each  of  the  great  democratic  crusades  against 
the  strongholds  of  aristoi  privilege  and  wealth,  the  under- 
privileged many  have  periodically  grown  wary  of  the 
power  which  they  have  entrusted  to  their  specially  chosen 
representatives.  Time  after  time  the  symbols  of  "the  man 
of  the  people,"  "the  friend  of  the  common  man,"  "the  foe 
of  privilege,"  have  slowly  deteriorated  into  the  symbol  of 
"the  ambitious  tyrant"  who  sits  in  the  White  House  sur- 
rounded by  dictatorially-minded  satellites,  concocting 
schemes  for  laying  the  people  of  the  country  under  tribute 
and  depriving  them  of  their  age-old  liberties.  What  begins 
as  a  struggle  between  two  sets  of  contestants,  unequal  with 
respect  to  control  of  the  means  of  economic  production,  is 
transformed  into  a  struggle  between  a  small  group  which 
controls  the  means  of  political  production  and  the  people 
as  a  whole. 

By  far  the  readiest  explanation  of  these  periodic  reces- 
sions of  the  demos  flood  stream  is  that  the  privileged 
groups,  which  stand  to  lose  their  special  privileges  in  the 
event  of  continued  pressure,  contrive  to  strike  back  at  the 
demos  movement  in  its  most  vulnerable  spot,  that  is  to  say 
in  the  person  of  the  head  man.  This  has  been  the  strategy 
of  the  aristoi  since  the  days  when  Plato  and  Xenophon  and 
Aristophanes  lampooned  the  leaders  of  the  demos  party  in 
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fifth-century  Athens.  So  savagely  did  "the  gentlemen" 
against  whom  Machiavelli  and  Hobbes  were  directing  the 
attention  of  the  popular  leader  strike  back,  that  the  names 
of  these  writers  have  become  synonyms  of  oppression  and 
tyranny.  So  savagely  did  the  spokesmen  of  "the  paper  aris- 
tocracy" and  of  South  Atlantic  privilege  strike  back  at  "the 
Tennessee  Caesar"  who,  like  Cromwell  and  Charles  I  and 
Robespierre  and  Louis  XVI  all  rolled  into  one,  had 
trampled  rough-shod  over  the  age-old  liberties  of  the 
American  people,  that  the  once  lustrous  picture  of  "the 
Nation's  hero  and  the  people's  friend"  became  seriously 
dimmed. 

At  every  stage  of  democratic  leadership  there  has  been 
a  Plato  or  a  Henry  Clay  or  a  John  C.  Calhoun  to  raise  the 
cry  of  autocracy  and  dictatorship  to  divert  the  eyes  of  the 
demos  from  the  storehouses  of  accumulated  economic 
power  within  the  society  itself  to  the  storehouse  of  politi- 
cal power  accumulated  outside  the  society  by  the  enemy 
of  the  people  as  a  whole.  From  the  days  of  John  C.  Cal- 
houn to  the  days  of  Wendell  Willkie,  there  has  never  been 
a  dearth  of  able,  plausible  aristagogues  to  convince  the 
demos  that  the  really  dangerous  trust,  the  really  maleficent 
corporation,  is  the  government  at  Washington— that  "the 
curse  of  bigness"  is  nowhere  so  rampant  and  insidious  as 
under  the  shadow  of  the  national  Capitol. 

But  to  explain  the  difficulties  of  the  underprivileged 
crusaders  simply  in  terms  of  the  well-turned  philippics  of 
a  Plato,  a  John  C.  Calhoun,  or  a  Wendell  Willkie,  is  to 
mistake  a  major  symptom  of  our  democratic  infirmity  for 
a  major  cause.  The  fact  that  the  words  of  the  Calhouns  and 
the  Willkies  can  bring  forth  such  luxuriant  foliage  is  be- 
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cause  the  seeds  of  distrust  are  already  there,  embedded  in 
the  subsoil  of  the  American  political  mind. 

In  Chapter  Two  we  alluded  to  the  cardinal  anomaly  of 
the  American  democratic  situation,  namely  that  democ- 
racy, which  literally  means  the  power  of  the  demos,  has 
been  championed  in  the  main  by  men  who  feared  above 
all  else  power  as  exercised  by  mere  mortals.  This  is  to 
be  explained,  in  part,  by  the  convergence  on  our  rock- 
bound  colonial  shores  of  manifold  older  currents— phil- 
osophical, religious,  political— all  of  them  tending  to 
submerge  the  mere  human  being  in  a  vast  sea  of  other- 
worldliness  and  ancestor-worship.  The  Calvinist,  the 
Methodist,  the  devotee  of  the  Psalms,  the  reader  of  Jere- 
miah, were  all  too  prone  to  recall  in  the  midst  of  minor 
travails  that  all  men,  democrats  and  aristocrats,  are  equally 
helpless  and  contemptible  in  the  sight  of  their  God,  their 
Scriptures,  and  their  ancestors.  All  men  being  equally 
suspect  in  the  eyes  of  God,  there  seemed  no  logical  reason 
for  excepting  "the  man  of  the  people,"  for  offending  "the 
Great  Infallible"  by  imputing  infallibility  to  a  mere  fel- 
low-mortal here  below.  A  God-fearing  American,  pre- 
occupied with  the  infinite  gulf  that  separates  all  mortals 
from  the  King  of  Heaven,  did  not  have  to  be  urged  to  bury 
his  class  differences  in  the  face  of  "King  Andrew"  or  "King 
Roosevelt." 

[f  But  aside  from  this  factor  of  equal  depravity  among  all 
fallible  mortals,  there  are  a  variety  of  more  mundane 
factors  which  account  for  the  democrat's  fear  of  political 
power  as  exercised  by  his  "man  in  the  White  House."  The 
suspicion  of  monarchy,  which  had  been  brought  to  the 
American  colonies  by  tens  of  thousands  of  refugees  from 
the  persecutions  of  King  James  I,  King  Charles  I,  and 
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King  James  II,  was  given  a  powerful  new  lease  on  life  by 
the  wholesale  allegations  of  tyranny  directed  against  King 
George  III.  In  manifold  quarters,  according  to  Jefferson  as 
he  looked  back  on  the  event  many  years  afterward,  the 
mind  of  the  people  was  so  obsessed  with  the  image  of  the 
tyrannical  British  King  that  very  few  were  able  to  think 
of  anything  but  finding  escape  from  one-man  rule  and 
from  oppression  by  monarchical  officials.  As  a  result  the 
great  majority  of  the  early  "republican"  leaders,  engaged 
in  the  pioneer  task  of  building  up  a  strong  party  organi- 
zation, capitalized  to  the  full  on  the  deep  antagonism  in 
the  popular  mind  to  the  principle  of  monarchy.  Since  in 
any  effective  popular  movement  it  is  essential  to  have  a 
clear-cut  "devil"  symbol,  the  republican  heavens  echoed 
with  accusations  of  monarchy.  In  practically  any  corner 
of  the  Federalist  palace  the  Republican  witch-hunters 
could  uncover  a  monarchist. 

He  has  been  shown  to  us  [retorts  a  sarcastic  Fed- 
eralist] with  the  diadem  sparkling  on  his  brow  and 
the  imperial  purple  flowing  in  his  train.  He  has  been 
seated  on  a  throne  surrounded  with  minions  and  mis- 
tresses ...  in  all  the  supercilious  pomp  of  majesty. 
The  image  of  Asiatic  despotism  and  voluptuousness 
have  scarcely  been  wanting  to  crown  the  exaggerated 
scene.  We  have  been  taught  to  tremble  at  the  terrific 
visages  of  murdering  janizaries,  and  to  blush  at  the 
unveiled  mysteries  of  a  future  seraglio. 

At  this  particular  conjuncture  of  popular  symbol  and 
historical  reality  the  crucial  levers  of  government  passed 
into  the  hands  of  a  Secretary  of  the  Treasury  named  Alex- 
ander Hamilton.  As  a  rule  we  know  very  little  about  the 


254  EQUALITY 

theories  of  government  held  by  the  Secretary  of  the  Treas- 
ury; with  very  few  exceptions  our  Secretaries  of  the  Treas- 
ury have  been  more  or  less  anonymous  administrators  who 
did  their  job  either  badly  or  well,  without  bothering  to 
lay  down  any  broader  principles  of  administration.  But 
inasmuch  as  Hamilton  happened  to  have  been  both  our 
first  Secretary  of  the  Treasury  and  our  first  systematic 
commentator  on  public  administration,  we  have  a  very 
clear  idea  of  what  "government"  meant  to  the  political 
leaders  against  whom  the  Republicans  were  so  raucously 
crusading. 

/  In  presenting  his  "accurate  view"  of  the  "real  nature 
and  form"  of  the  executive  department,  Hamilton  gives 
us  an  insight  into  his  own  inner  sympathies  such  as  we  get 
nowhere  else  except  in  his  remarks  on  the  role  of  the  irre- 
sponsible judiciary.  When  we  say,  as  was  so  often  charged 
by  his  opponents,  that  Hamilton  was  "a  monarchist,"  we 
mean  not  that  he  wanted  to  bring  over  George  III  and  in- 
stall him  at  the  new  capital,  but  rather  that  he  identified 
government,  properly  speaking,  with  an  inner  corps  of 
technical  administrators,  professionally  competent  and 
predisposed  by  virtue  of  their  status  as  permanent  func- 
tionaries to  think  in  terms  of  continuous  public  service 
rather  than  of  private  service  interrupted  occasionally  by 
the  assumption  of  public  office  as  delegates  of  the  outside 
community.  In  this  sense  he  thought  of  government  in 
much  the  same  terms  as  the  great  administrators  in  the 
days  before  the  rise  of  parliaments,  who  performed  single- 
handed  the  function  of  integrating  a  complex  adminis- 
trative organism  composed  of  manifold  functional  and 
geographical  segments.  To  Hamilton,  as  to  administrator 
monarchs  like  William  I  in  England  or  Louis  XI  in  France, 
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the  problem  of  establishing  living  contact  between  gov- 
ernment and  community  was  properly  solved  not  by  pe- 
riodic intrusions  of  formally  elected  representatives  of  the 
various  classes  in  the  community,  but  by  the  thousand 
informal  daily  contacts,  in  a  variety  of  functional  and  geo- 
graphical spheres,  between  the  public  administrator  and 
the  private  citizen.  Like  Colbert,  Hamilton  assumed  that 
the  "head  politic"  was  more  accurately  apprized  of  popu- 
lar reactions  and  stimuli  through  this  nerve  pattern  of 
organically  interconnected  administrative  ganglia  than  by 
being  subjected  to  intermittent  blows  on  the  head  from 
the  jealous,  vindictive  spokesmen  of  the  aristocratic  and 
democratic  estates  artificially  convened  in  general  parlia- 
ment. 

Hamilton  was  a  monarchist  in  that  he  was  convinced 
the  crucial  flywheel  of  government  was  to  be  found  not  in 
the  law-making  branches  but  in  the  sphere  of  administer- 
ing and  adjudicating,  of  enforcing  and  interpreting,  the 
laws.  This  conviction  is  evidenced,  negatively,  by  his  re- 
curring references  to  the  dangers  of  excessive  law-making, 
as  for  example  in  his  remarks  in  the  seventy-third  Fed- 
eralist on  "that  inconstancy  and  mutability  in  the  laws 
which  furnish  the  greatest  blemish  in  the  character  and 
genius  of  our  governments."  Overzealous  champions  of 
the  parliamentary  branches  will  do  well  to 

consider  every  institution  calculated  to  restrain  the 
excess  of  law-making,  and  to  keep  things  in  the  same 
state  in  which  they  happen  to  be  at  any  given  period, 
as  much  more  likely  to  do  good  than  harm;  because  it 
is  favourable  to  greater  stability  in  the  system  of  leg- 
islation. 
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Positively,  this  same  anti-law-making  attitude  was  evi- 
denced in  his  unveiled  enthusiasm  for  an  efficient,  well- 
run  administrative  apparatus,  as  for  example  in  the  sixty- 
eighth  Federalist,  where  he  virtually  endorsed  Alexander 
Pope's  couplet: 

For  forms  of  government  let  fools  contest- 
That  which  is  best  administered  is  best. 

For  years  this  sentiment  of  Pope's  had  been  anathematized 
by  respectable  Republican  writers,  and  Hamilton,  address- 
ing his  popular  audience,  was  careful  to  disclaim  any  such 
"political  heresy,"  but  nonetheless  he  could  not  refrain 
from  saying  the  same  thing  in  other  words.  "We  may 
safely  pronounce,"  he  insisted,  "that  the  true  test  of  a  good 
government  is  its  aptitude  and  tendency  to  produce  a  good 
administration." 

//'  By  way  of  further  definition  of  a  good  administration, 
Hamilton  proceeds  to  emphasize  the  desirability  of  mak- 
ing Administrator  Number  Two,  Administrator  Number 
Three,  and  so  on  down  the  administrative  ladder,  strictly 
dependent  on  the  administrator-in-chief.  Eleven  numbers 
of  The  Federalist  (67-77),  totally  free  of  any  collaborator's 
touch,  Hamilton  devotes  to  pounding  away  at  the  supreme 
need  for  a  stabilized,  energetically  directed  administrative 
hierarchy,  heading  up  in  the  chief  executive  who,  in  as- 
suming undivided  responsibility  for  the  actions  of  his 
subordinates,  assumes  at  the  same  time  the  type  of  hiring- 
and-firing  sanction  required  to  guarantee  action  on  the 
part  of  his  subordinates  that  he  can  take  responsibility  for. 
In  the  interests  of  greater  stability  Hamilton  warmly  de- 
fends the  exclusion  of  the  two-year  representatives  from 
any  part  in  the  appointment  or  dismissal  of  administrative 
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officials;  with  equal  warmth  advocates  indefinite  re-elec- 
tion of  the  chief  executive;  and  even  finds  justification  for 
Senatorial  participation  in  the  appointive-removal  sanc- 
tions in  the  hope  that  in  the  case  of  a  one-term  president 
the  longer-lived  Senators  will  keep  the  new  administrator- 
in-chief  from  destroying  the  existing  administrative  per- 
sonnel. In  the  name  of  energy  and  concentration  of  respon- 
sibility, as  well  as  consistency  of  political  policy,  he  rejects 
with  an  equal  degree  of  distaste  the  suggestion  of  a  col- 
legiate executive  or  of  a  primus-inter-pares  relationship 
between  the  President  and  a  Cabinet  of  head  men  in  the 
administrative  hierarchy. 

For  a  decade  the  Jeffersonian  Republicans  raised  their 
voices  in  holy  indignation  against  this  "corps"  of  pro- 
fessional "bureaucrats"  and  irresponsible  "functionaries," 
heading  up  in  "Czar  Alexander"  and  "King  John"  Adams. 
But  when,  as  a  result  of  the  so-called  "Jeffersonian  revo- 
lution" of  1800,  the  crucial  controls  of  government  passed 
into  the  hands  of  the  Republican  Party,  the  cry  of  "Oli- 
garchy!" continued  to  be  raised  in  many  quarters  of  the 
land,  particularly  among  die-hard  Jeffersonians  like  John 
Taylor  of  Caroline.  As  it  gradually  became  evident  that 
the  only  result  of  the  dethronement  of  the  Federalist 
"monarchy"  had  been  to  substitute  an  inner  circle  of  Re- 
publican Party  chieftains  in  Washington,  a  new  genera- 
tion of  primitive  Jeffersonians,  banding  together  to  restore 
"the  will  of  the  people,"  raised  throughout  the  land  an 
outcry  against  "King  Caucus." 

When  the  mounting  popular  crusade  engineered  by 
two  amateur  organizers  in  "the  name  of  the  nation's  hero 
and  the  people's  friend"  elevated  Andrew  Jackson  to  the 
White  House,  the  amateur  executive  pledged  himself  to 
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throw  out  the  professional  oligarchs,  the  sycophantic 
minions  of  "King  John  II."  The  so-called  "Jeffersonian 
revolution"  was,  in  its  inception  and  original  impact,  a 
movement  of  "the  American  people,"  Federalists  as  well 
as  Republicans,  against  the  corporation  of  professional 
bureaucrats  and  functionaries  at  Washington.  Only  grad- 
ually did  the  various  groups  which  were  injured  by  the 
operation  of  the  other  corporation  headed  by  the  Chest- 
nut Street  bankers,  come  forward  with  their  "demos 
krateo"  principle,  and  in  its  name  set  off  the  socio-eco- 
nomic many  against  the  socio-economic  few. 

It  is  not  surprising,  therefore,  that  when,  in  reaction  to 
Jacksonian  attacks  on  the  privileged  economic  minority, 
Henry  Clay,  Daniel  Webster,  and  John  C.  Calhoun 
pointed  to  "the  giant  trust"  which  the  party  leaders  in 
Washington  were  erecting  on  the  prostrate  form  of  "the 
American  people,"  their  accusations  struck  a  deep  respon- 
sive chord  in  the  breasts  of  innumerable  voters.  Reverting 
to  the  good  old  Jeffersonian  "principles  of  '98,"  the  Whigs 
of  the  1830's  echoed  the  phrases  and  formulas  which  at 
an  earlier  stage  had  been  directed  with  such  telling  effect 
against  "the  monarchy"  of  Alexander  Hamilton  and  John 
Adams,  and  which  had  been  raised  by  the  Jeffersonians 
themselves  against  "King  Caucus."  Item  by  item  the  anti- 
Jacksonian,  anti-executivist  spokesmen  identified  the 
Democratic  corps  d'armee,  as  Henry  Clay  called  them, 
with  the  Hamiltonian  corps  of  professional  bureaucrats 
and  functionaries. 

<  1  Since  the  days  of  Henry  Clay  and  John  C.  Calhoun  in- 
numerable spokesmen  of  "the  American  people"  have 
raised  the  cry  of  irresponsible  bureaucracy  as  a  preliminary 
to  impeaching  the  pretensions  of  "the  man  of  the  people" 
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in  the  White  House,  but  very  little  has  been  added  by  way 
of  constructive  political  analysis  to  the  systematic  anti- 
executivism  of  the  Senator  from  South  Carolina.  Whereas 
most  of  the  anti-Jacksonians  of  the  1830's,  the  1930's,  and 
in  between  have  indulged  in  billingsgate  and  "slang- 
whanging,"  the  author  of  The  Disquisition  on  Govern- 
ment and  of  The  Discourse  on  the  Constitution  and  Gov- 
ernment of  the  United  States  confined  himself  invariably 
to  the  most  dignified  and  penetrating  analysis  of  the  forces 
making  for  dictatorship  and  irresponsible  bureaucracy. 

Like  Wendell  Willkie,  John  C.  Calhoun  was  a  good 
Democrat  to  start  with;  like  Willkie,  he  was  revolted  by 
what  he  considered  the  economic  ruthlessness  of  the 
twenties.  It  was  not  until  he  came  to  grasp  in  its  full  impli- 
cations the  relationship  between  the  principle  of  numbers 
and  the  principle  of  tyrannical  one-man  rule,  that  he 
turned  against  "that  man  in  the  White  House";  not  until 
he  realized  that  "the  revolution"  against  governmental 
officialdom  had  produced  a  far  more  insidious  kind  of 
oligarchical  machine  control,  that  he  repudiated  the  party 
with  which  he  had  originally  identified  himself. 

Calhoun's  eventual  identification  of  Jacksonian  democ- 
racy with  the  dictatorship  of  a  single  man  at  the  head  of  a 
single  party  cannot  be  dismissed  as  the  mere  reapplication 
to  the  American  scene  of  the  age-old  Platonic  stereotype 
about  democracy  degenerating  into  tyranny.  The  concrete 
substance  which  Calhoun  poured  into  the  age-old  Athen- 
ian categories  has  a  reality  about  it  to  present-day  ears  that 
is  completely  lacking  in  Plato's  analysis  of  democracy  and 
tyranny.  Calhoun  was  in  the  thick  of  the  fight  between  the 
various  cabals  which  together  went  to  make  up  the  ma- 
jority party.  His  analysis  of  the  process  by  which  an  in- 
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significant  minority  of  unelected  officials,  like  Amos  Ken- 
dall and  Frank  Blair  and  their  administrative  henchmen, 
became  the  only  palpable  embodiment  of  the  much 
vaunted  majority  will,  could  be  paralleled,  item  for  item, 
in  1940  terms.  For  Calhoun  was  not  only  one  of  the  great 
political  metaphysicians  of  all  time,  but  a  good  rough-and- 
tumble  Washington  politician. 

For  that  reason  Calhoun's  impeachment  of  the  prin- 
ciple of  majority  rule  as  leading  to  one-man-one-party  dic- 
tatorship cannot  be  dismissed  by  high-minded  apostles  of 
democratic  egalitarianism  as  merely  the  rumblings  of  a 
disgruntled  South  Carolina  slave-owner.  The  hard-head- 
edness  of  a  Calhoun  and  a  Willkie  cannot  be  countered  by 
holier-than-thou  sentimentalities.  In  the  face  of  hard- 
bitten, tough-minded  spokesmen  of  the  socio-economic 
minority,  the  spokesmen  of  the  underprivileged  can  pre- 
vail only  if  they  are  equally  hard-bitten  and  tough-minded. 
In  the  past  there  have  been  virtually  no  such  spokesmen  of 
the  majority.  There  has  been  in  effect  a  conspiracy  of 
silence  among  democratic  intellectuals  as  regards  the  basic 
dilemma  in  which  all  theories  of  equality  inevitably  be- 
come involved. 

The  nature  of  this  dilemma  is  revealed  in  the  writings 
of  Rousseau.  Of  all  the  outstanding  political  scientists, 
the  author  of  The  Social  Contract  came  closest  to  believ- 
ing in  the  good  intentions  and  good  judgment  of  the 
ordinary  rank-and-file  citizen.  Unless,  Rousseau  assumes, 
the  majority  of  the  community  is  endowed  with  a  well- 
developed  sense  of  moral  and  social  values,  the  external 
mechanisms  of  constitutional  government  are  so  much 
scaffolding. 

Rousseau  recurrently  strikes  a  note  which,  as  we  look 
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back  on  it,  was  almost  wholly  absent  from  Locke's  writ- 
ings. Locke  spoke  repeatedly  of  the  citizen  as  a  "rational 
being,"  but  he  seemed  rather  indifferent  on  the  whole  to 
the  problem  of  social  morality  and  civic  virtue.  He  was 
still  too  close  to  the  Renaissance  and  the  Reformation  to 
be  altogether  free  from  cynicism  about  the  ordinary  run 
of  human  beings.  Neo-Aristotelians  as  well  as  neo-Plato- 
nists,  the  elect  of  God  as  well  as  the  self-elected  Human- 
ists, had  done  such  a  thorough  job  of  rabble-baiting  that 
philosophers  for  a  long  time  continued  to  entertain  doubts 
as  to  the  wisdom  and  virtue  of  that  numerous  class  of 
citizens  known  as  hoipolloi.  When  Locke  feels  called  upon 
to  defend  himself  against  the  possible  accusation  of  being 
a  "rabble-rouser,"  he  has  nothing  very  positive  to  say.  Con- 
fronted with  the  age-old  argument  that  the  people  is  "of 
such  unsteady  opinion  and  uncertain  humor"  as  not  to  be 
trusted  with  the  constituent  power,  he  counters,  not  too 
aggressively,  that  "People  are  not  so  easily  got  out  of  their 
old  forms  as  some  are  apt  to  suggest."  Locke  is  still  too 
close  to  the  age  of  Shakespeare  and  Calvin  and  Bacon  to 
indulge  in  any  generalizations  about  the  virtue  and  mor- 
ality of  the  political  rank  and  file. 

7  It  was  the  generation  of  philosophers  that  separates  the 
age  of  Rousseau  from  the  age  of  Locke  which  gave  cur- 
rency to  the  doctrines  of  moral  equality  and  of  "common 
sense."  Under  the  sponsorship  of  thinkers  like  Francis 
Hutcheson,  Lord  Kames,  and  Thomas  Reid,  it  began  to 
be  proclaimed  as  a  great  philosophical  truth  that  human 
beings,  taken  by  and  large,  are  fairly  uniform  as  regards 
their  powers  of  apprehending  the  essentials  of  morality 
and  political  behavior.  The  traditional  Humanist-Calvin- 
ist  assumption  as  to  a  higher  order  of  super-intellects  and 
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super-souls  began  to  be  subjected  to  a  mounting  chorus 
of  skepticism.  In  reading  about  the  Indians  and  other 
primitive  tribes,  any  number  of  political  and  social  think- 
ers began  to  wonder  whether  these  untutored  intellects 
beyond  the  seas  had  not  perhaps  arrived  as  close  to  the 
truth  as  the  highly  trained  philosophers  and  priests  of 
Europe.  And  having  decided  in  the  affirmative,  a  genera- 
tion of  primitivists  went  on  to  draw  the  same  kind  of 
epoch-making  comparison  between  the  intellect  of  the 
metaphysician  and  the  "common  sense"  apprehensions  of 
the  man  at  the  plow  or  on  the  dray.  When  Adam  Smith, 
in  the  course  of  denying  any  congenital  difference  between 
"a  philosopher  and  a  common  street  porter,"  declared  that 
"the  difference  of  natural  talents  in  different  men  is,  in 
reality,  much  less  than  we  are  aware  of,"  he  was  merely 
echoing  representative  eighteenth-century  thinkers  like 
Chesterfield,  Bolingbroke,  and,  more  immediately,  his 
own  predecessors  in  the  chair  of  moral  philosophy  at  Edin- 
burgh. 

Popularizers  of  all  kinds  took  up  the  moral  hypothesis 
as  to  the  natural  goodness  and  moral  sense  of  the  common 
man.  The  vogue  of  "sensibility"  which  swept  the  eight- 
eenth-century novelists  and  feuilletonists  was  the  reflection 
of  a  growing  preoccupation  with  the  emotional  workings 
of  the  ordinary  human  heart.  The  rise  of  "the  bourgeois 
drama,"  as  it  was  called  in  England,  and  of  the  comedie 
larmoyante  in  France  was,  in  the  same  sense,  an  anti- 
aristocratic  reaction;  a  protest  against  the  traditional  Eliz- 
abethan-Humanist notion  that  the  protagonist  must  be 
of  towering  proportions  and  elevated  social  status.  The 
universe  which  separates  Shakespeare  from  "bourgeois 
dramatists"  like  Cumberland  is  the  same  universe  that  in 
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the  sphere  of  non-dramatic  poetry  separates  Milton  from 
Crabbe  and  Goldsmith  and  Bobbie  Burns.  It  was  not  a 
case  simply  of  a  man's  having  become  a  man  for  a'  that, 
but  of  every  man's  having  acquired  a  potentially  healthy 
and  accurate  sense  of  moral  truth  and  moral  behavior. 

This  faith  in  human  nature  cannot,  however,  be  ex- 
plained entirely  in  terms  of  the  widespread  vogue  of  "com- 
mon sense"  philosophy.  Belief  in  the  virtue  and  moral 
sense  of  the  citizen  was  part  of  a  much  older  heritage,  which 
had  managed  to  persist  even  in  the  predominantly  uncon- 
genial climate  of  the  Renaissance  and  the  Reformation. 
Even  in  the  heyday  of  neo-Platonist  and  Humanist  scorn 
for  hoi  polloi,  a  place  had  been  found  for  those  passages  in 
which  the  Stagirite  had  expressed  his  preference  for  the 
numerically  larger  class.  Even  a  Humanist  like  Machia- 
velli  could  turn  from  his  diatribes  against  human  nature 
to  a  defense,  in  Aristotelian  terms,  of  the  populace  as  being 
endowed  with  a  certain  type  of  wisdom  and  virtue. 

For  Machiavelli  was  logical  enough  to  see  that  the  cult 
of  the  Roman  republic  could  not  be  made  to  rest  upon  an 
unrelieved  distrust  of  human  nature.  If  the  Roman  people 
was  as  magnificent  a  historical  phenomenon  as  he  liked  to 
believe,  it  must  of  necessity  partake  somewhat  of  that 
virtu  and  magnanimity  by  which  the  Humanists  set  such 
store.  So  the  author  of  The  Discourses  has  a  good  deal  to 
say  about  the  virtu  and  public-spiritedness  of  the  Roman 
people  in  the  halcyon  republican  days  before  the  genius 
of  Rome  became  corrupted  by  commercialism  and  luxury. 

Machiavelli's  host  of  disciples  in  the  cult  of  the  Roman 
republic  spread  far  and  wide  this  notion  of  the  congenital 
virtue  and  public-spiritedness  of  the  people,  which  became 
corrupted  only  with  the  spread  of  luxury.  Sidney  in  Eng- 
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land,  Kames  in  Scotland,  and  above  all  Montesquieu  in 
France  expatiated  in  the  purest  Machiavellian  terms  on 
"the  grandeur  and  decadence  of  the  Romans"  and  on  the 
virtuous  res  publica  instincts  of  the  average  citizen.  Be- 
hind the  perennial  dread  of  "corruption"  was  the  belief 
that  if  only  corruption  could  be  forestalled,  the  reign  of 
political  virtue  might  once  again  be  instituted  on  this 
earth.  In  other  words,  behind  the  age-old  pessimisms  as 
to  the  inevitability  of  corruption  was  the  hope  which 
springs  eternal  and,  with  it,  a  faith  in  the  possibility  of 
human  regeneration  and  human  nature. 
//Thus  from  the  Scottish  "common  sense"  school  as  well 
as  from  Montesquieu's  and  Machiavelli's  description  of 
the  virtuous  Roman  republican,  Rousseau  derived  a  faith 
in  human  nature  which  gave  him  confidence  that  under 
the  right  conditions  the  general  will  of  the  rank-and-file 
citizen  was  far  more  likely  to  legislate  in  the  public  in- 
terest than  was  the  corporate  will  of  the  government,  what- 
ever its  form.  Almost  from  beginning  to  end,  The  Social 
Contract  is  an  impassioned  plea  for  equality  between  citi- 
zens and  for  equality  between  citizen  and  magistrate. 
//Almost,  but  not  quite.  For  here  and  there,  buried  in 
his  general  picture  of  the  intelligent,  public-spirited  citi- 
zen, are  passages,  which  Hobbes  or  Machiavelli  might 
have  written,  about  the  need  for  a  superman  to  declare 
the  will  of  the  people,  since  the  people,  unaided,  is  in- 
capable of  knowing  what  it  really  wants: 


Has  the  body  politic  an  organ  for  the  enunciation 
of  its  will?  Who  will  give  it  the  necessary  foresight  to 
formulate  its  acts?  .  .  .  How  will  a  blind  multitude, 
which  often  does  not  know  its  own  wishes,  because  it 
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rarely  knows  what  is  good  for  it,  execute  of  itself  an 
enterprise  so  great  and  difficult  as  a  system  of  legis- 
lation? Of  itself,  the  people  always  desires  the  good, 
but  of  itself  it  does  not  always  see  the  good. 

The  public  desires  the  good  which  it  cannot  see. 

The  public  must  be  taught  to  know  what  it  wants. 

To  discover  the  rulers  of  social  government  best 
suited  for  nations,  requires  a  superior  intelligence. 

We  should  have  gods  to  make  laws  for  men. 

All  men  are  created  equal,  but,  nonetheless  and  not- 
withstanding, the  masses  need  a  "sublime  intelligence, 
which  rises  above  the  grasp  of  the  masses."  This  is  the 
basic  dilemma  not  only  of  Rousseau's  Social  Contract,  but 
of  those  Rousseauistic  nineteenth-century  philosophies 
which  sought  to  establish  equality  between  all  citizens 
and  between  citizen  and  government. 

In  mitigation  of  this  dilemma,  Rousseau  indicates  that 
the  role  of  "the  sublime  intelligence,  which  rises  above  the 
grasp  of  the  masses,"  is  a  temporary  role.  Quite  clearly  he 
has  in  mind  one  of  the  great  legislators  of  antiquity— a 
Solon  or  a  Lycurgus— preferably  brought  in  from  the  out- 
side to  establish  a  new  social  and  constitutional  system, 
and  who,  having  taught  the  public  "to  know  what  it 
wants,"  will  relinquish  his  leadership  to  the  now  no  longer 
"blind  multitude." 

If,  by  way  of  summary,  we  conclude  that  Rousseau  com- 
bined (1)  a  genuine  concern  for  equality  among  citizens 
and  (2)  a  deep  suspicion  of  the  governing  minority  with 
(3)  an  awareness  of  the  occasional  necessity  for  concen- 
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tration  of  law-making  power  in  a  minority  of  one,  we  have 
discovered  the  source  of  one  of  the  most  prevalent  varie- 
ties of  leadership  over  the  course  of  the  last  century  and 
a  half.  We  find  essentially  this  same  combination  of  seem- 
ingly contradictory  elements  in  the  Jacobin  dictators, 
especially  Robespierre  and  Saint-Just;  in  Jeremy  Bent- 
ham;  in  the  Utopian  Socialists;  and  in  the  Marxian  Social- 
ists. Saint-Just,  Bentham,  Saint-Simon,  Fourier,  and  Marx 
—each,  to  be  sure,  in  a  significantly  disparate  context- 
proceed  from  (1)  a  common  postulate  as  to  the  potential 
good  will  and  good  judgment  of  the  majority  of  society, 
from  (2)  a  common  postulate  as  to  the  evils  of  corporate 
government,  and  (3)  from  a  common  postulate  regarding 
the  necessity  for  what  amounts  to  a  temporary  concen- 
tration and  maximizing  of  power  in  the  hands  of  a  popular 
leader  or  group  of  leaders. 

The  argument  for  this  type  of  temporary  populist  dic- 
tatorship was  first  developed  in  clear,  systematic  form  by 
Saint-Just.  The  many,  he  argues  in  effect,  will  a  new  society 
and  new  social  arrangements,  but  having  been  corrupted 
generation  after  generation  by  the  old  society  and  by  a 
perverted  government,  they  are  utterly  incapable  of  con- 
sidering effective  ways  and  means  to  translate  their  will 
into  enduring  action.  Therefore  it  is  necessary,  he  con- 
tinues, for  the  small  handful  of  men  who  have  transcended 
these  corrupting  social  and  political  forces  to  concentrate 
all  power  into  their  hands  and  take  the  steps  which  as  yet 
the  unenlightened  majority  is  incapable  of  taking  for  itself 
—in  short,  a  transitional  dictatorship  in  the  interests  of 
society,  until  society  is  made  enlightened  enough  to  per- 
form these  essential  functions  for  itself. 
*S  Bentham  was  even  more  convinced  than  the  Jacobins 
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that  society  should  regulate  itself  in  accordance  with  the 
great  natural  laws  of  social  and  economic  behavior  which 
Leibnitz  and  the  Physiocrats  and  Adam  Smith  had  set  off 
against  the  petty  artificial  laws  made  by  professional  magis- 
trates. But  he  too  saw  that  generation  upon  generation  of 
perverted  governments,  stretching  back  into  the  darkness 
of  feudal  law,  had  corrupted  society  and  frustrated  the 
operation  of  these  natural  laws.  And  seeing  this,  he  was 
brought  to  realize  that  the  only  transition  to  a  new  society 
was  concentration  and  maximizing  of  political  power  in 
the  hands  of  a  reformed  and  reformist  House  of  Commons. 
So  in  the  end,  despite  his  deeply  ingrained  suspicion  of 
government,  he  could  cry,  "All  power  to  the  House  of 
Commons." 

The  case  of  the  Utopian  Socialists,  Saint-Simon  and 
Fourier,  is  even  more  interesting.  There  is  a  direct  line  of 
descent  from  the  Grotian  and  Leibnitzian  "socialists"  to 
the  Utopian  Socialists.  In  the  bulk  of  their  writings  Saint- 
Simon  and  Fourier  are  as  convinced  as  Leibnitz  that  the 
state  is  an  artificial  man-made  mechanism  which  sucks  the 
life  blood  of  society;  and  that  society  is  capable  of  com- 
plete self-realization  only  when  it  has  freed  itself  from  the 
incubus  of  the  state.  But  in  a  manner  that  is  generally 
characteristic,  Saint-Simon  and  Fourier,  in  their  efforts  to 
make  the  transition  to  a  society  operating  naturally  in  the 
interests  of  the  "poorest  and  most  numerous  class,"  wind 
up  with  an  extreme  concentration  of  political  power  in 
the  hands  of  a  minority  elite. 

The  logic  of  temporary  dictatorship,  so  understood,  is 
nowhere  so  well  expressed  as  in  two  statements,  one  by 
Saint-Simon  and  one  by  Fourier.  Saint-Simon,  in  explain- 
ing the  characteristic  paradox,  writes: 
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The  momentary  concentration  of  all  political 
powers  in  a  single  hand  is  the  measure  by  means  of 
which  transition  can  be  carried  out  with  maximum 
facility. 

while  Fourier,  adapting  an  aphorism  of  Mohammed's, 
declares: 

It  is  necessary  for  its  own  good,  to  employ  coercive 
measures  ...  to  bring  about  happiness  it  is  neces- 
sary to  use  domination. 

i  J  If  with  this  background  in  mind  we  approach  the  Marx- 
ist theory  of  the  withering  away  of  the  state  and  of  the 
eventual  classless  society,  we  shall  discover  much  that  is 
familiar.  The  conception  of  the  state  as  the  executive 
committee  of  the  dominant  class  is  merely  an  adaptation  of 
the  theories  of  scores  of  "socialists"  who,  in  the  wake  of 
St.  Augustine  and  Sir  Thomas  More,  identified  the  per- 
verted governments  they  saw  about  them  with  brigandage 
or  with  conspiracies  of  "rich  men  to  defraud  the  poor." 
John  Taylor's  voluminous  diatribes  against  the  "capi- 
talist" dominated  government  in  Washington  contain  as 
many  passages  which  could  have  been  used  in  support  of 
the  Marxist  theory  of  the  state  as  do  Bentham's  recurring 
attacks  on  the  "capitalists"  of  England.  The  ideal  of  the 
eventual  classless  society,  in  which  the  role  of  government 
shall  have  been  reduced  to  the  lowest  possible  minimum, 
is  merely  the  projection  into  the  future  of  that  character- 
istic type  of  seventeenth-  and  eighteenth-century  anti-gov- 
ernmentalism  which  Tom  Paine  epitomized  in  his  classic 
statement  that  "government,  even  in  its  best  state,  is  but  a 
necessary  evil." 
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The  assumption  that  in  the  interval  between  the  cor- 
rupted governments  of  the  present  and  the  eventual  dis- 
appearance of  government,  political  power  must  be 
maximized  and  concentrated  in  the  right  hands,  is  merely 
a  reapplication  of  the  logic  which  we  have  observed  in 
Saint-Just  and  Bentham,  Saint-Simon  and  Fourier— a  re- 
adaptation  (no  doubt  completely  unconscious)  of  Rous- 
seau's great-souled  superman  who  makes  and  rules  the 
laws  of  the  as  yet  unenlightened  society  until  the  society 
becomes  enlightened  enough  to  make  and  administer  its 
own  laws. 

In  his  theory  of  leadership,  Marx  was  grappling  with 
the  same  type  of  apparent  inconsistency  that  Rousseau 
was.  By  and  large,  in  terms  of  his  general  framework  of 
historical  materialism,  Marx  was  predisposed  to  assume 
that  a  member  of  the  proletariat  of  necessity  knows  what 
his  interests  are,  and  knows  how  to  identify  and  proceed 
against  his  class  enemies,  just  as  Rousseau  by  and  large, 
in  terms  of  his  general  framework  of  popular  sovereignty, 
was  predisposed  to  assume  that  the  rank-and-file  citizen  is 
able  to  distinguish  between  "general  will"  on  the  one 
hand  and  "corporate"  and  "particular"  will  on  the  other. 
Furthermore  the  almost  hysterical  fears  of  the  anti-majori- 
tarian  liberals,  who  assumed  that  the  hoi  polloi  majority 
knew  exactly  what  it  wanted  and  how  to  get  it,  could  not 
have  helped  but  feed  Marx's  hopes  about  the  enlightened 
self-interest  of  the  proletarian  masses,  who  actually  con- 
stituted the  majority. 

Yet  side  by  side  with  this  assumption  of  spontaneous 
generation,  or  rather  spontaneous  regeneration,  of  the 
proletariat,  is  the  concept  of  "the  vanguard  of  the  prole- 
tariat," the  elite  part,  or  party,  which  in  the  manner  of 
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Saint-Just's  dictatorial  elite  has  transcended  the  play  of 
corrupting  influences  within  a  long-since  corrupted  so- 
ciety. Since  this  entire  notion  of  an  individual  so  excep- 
tional that  he  can  transcend  the  play  of  economically 
predetermined  social  forces,  is  anomalous  in  Marx's  gen- 
eral system  of  thought,  neither  Marx  nor  any  of  his  gloss- 
ators has  attempted  systematically  to  develop  this  idea  of 
the  leadership  elite  within  a  mass  movement.  The  further 
fact  that,  like  Marx  himself,  the  great  bulk  of  this  elite 
emerged  from  the  socio-economic  matrix  of  the  bourgeois 
class,  makes  it  all  the  more  difficult  to  accommodate  the 
role  of  voluntaristic  leadership  in  a  system  of  thought  pre- 
dominantly deterministic.  So,  unfortunately,  Marx's  and 
Lenin's  observations  on  the  nature  and  function  of  leader- 
ship and  on  the  dialectical  relationship  between  leader  and 
rank-and-file  are  almost  as  sketchy  as  Rousseau's  observa- 
tions on  the  occasional  necessity  for  the  great-souled  legis- 
lator. For  to  repeat,  in  Marx's  as  in  Rousseau's  system  of 
thought,  the  entire  phenomenon  is  something  which,  al- 
though incontestable,  is  essentially  alien. 

If  in  the  light  of  this  excursus  into  the  theory  of  tem- 
porary dictatorship  we  revert  to  "the  Jacksonian  situation" 
in  which  we  left  "King  Andrew"  and  John  C.  Calhoun, 
we  shall  discover  several  elements  that  are  interesting  to 
the  1 940's  as  well  as  to  the  1 840's.  While  Calhoun  and  Clay 
and  Webster,  and  the  other  Chestnut  Street  Brutuses, 
were  sinking  their  rhetorical  daggers  into  the  breast  of  the 
Tennessee  Caesar,  and  while  the  anti-Jacksonian  press 
was  thundering  against  the  power-crazed  Jackonsian  ad- 
ministrators, the  official  organ  of  the  Democratic  Party 
appeared  each  day  with  the  masthead,  "The  World  is  Too 
Much  Governed."  And  when  the  mantle  of  Caesar  had 
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descended  to  Jackson's  hand-picked  "Prince  Regent,"  the 
monthly  periodical  of  the  Van  Buren  party  declared,  con- 
spicuously, in  each  issue:  "That  government  is  best,  which 
governs  least." 

On  the  one  hand,  unprecedented  concentration  of 
political  power  in  the  hands  of  a  one-man,  one-party  gov- 
ernment; and  on  the  other,  the  firm  conviction  that  the 
well-being  of  society  is  guaranteed  far  more  effectively  by 
a  self-regulating  society  than  by  that  evil  institution  known 
as  government.  On  the  one  hand,  the  immediate  practical 
realization  that  a  powerful  weapon  is  required  to  undo 
the  work  of  earlier  perverted  governments;  on  the  other, 
the  long-proclaimed  theoretical  conviction  that  "govern- 
ment, even  in  its  best  state,  is  but  a  necessary  evil."  In  most 
of  the  things  that  they  did,  the  Jacksonians  were  proceed- 
ing on  the  assumption  that  the  only  way  to  destroy  the 
power  which  earlier,  flmfoz-controlled  governments  had 
conferred  on  privileged  economic  minorities,  was  to  exer- 
cise an  equivalent  democratic  power  in  the  name  of  an 
underprivileged  majority  which  was  not  yet  enlightened 
enough  or  organized  enough  to  exercise  such  power  it- 
self. But  in  most  of  the  things  that  they  said,  emphasis  was 
placed  on  the  ultimate  desirability  of  realizing  the  Jeffer- 
sonian  arcadian  ideal  of  a  self-regulating  society  of  equals, 
in  which  the  role  of  government  had  been  reduced  to  the 
lowest  possible  level.  On  the  one  side,  maximized  control 
in  the  hands  of  a  democratic  superman;  on  the  other,  maxi- 
mized control  in  the  hands  of  the  democratic  common  man, 
who  acts  spontaneously  without  need  of  leadership.  On 
the  one  hand,  the  general's  will;  on  the  other  hand,  the 
general  will. 

Thus  within  an  entirely  different  framework  of  refer- 
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ence,  it  is  possible  for  a  Jacksonian  to  wax  as  vehement 
against  the  evils  of  government  as  a  John  C.  Calhoun  or  a 
Wendell  Willkie.  A  Jefferson,  a  Bentham,  a  Saint-Simon, 
a  Marx  can  wax  as  eloquent  as  a  Walter  Lippmann  in 
praise  of  "the  good  society."  As  against  Spencer's  elite  man 
versus  the  state,  there  are  innumerable  democratic  and 
socialist  versions  of  the  common  man  versus  the  state. 

Without  such  an  orientation,  the  citizen,  during  the 
years  ahead,  will  be  completely  at  the  mercy  of  the  Cal- 
houns  and  the  Willkies  and  "the  Jeffersonian  Democrats" 
who  invoke  the  august  founders  of  the  Democratic  Party 
to  confound  its  present  standard-bearers.  Until  he  realizes 
that  Jefferson's  and  Jackson's  remarks  on  the  evils  of  gov- 
ernment are  predicated  on  the  anticipation  of  an  eventual 
society  of  equally  privileged  common  men,  he  will  con- 
tinue to  be  misled  by  those  who  invoke  these  remarks  of 
Jefferson  and  Jackson  to  prevent  governmental  action 
against  the  minority  agencies  which  stand  four-square  in 
the  path  of  progress  toward  a  society  of  equally  privileged 
common  men.  Until  one  can  distinguish  between  political 
power  exercised  by  an  oligarchy  intent  primarily  on  per- 
petuating its  own  property  in  office,  political  power  exer- 
cised by  an  oligarchy  intent  primarily  on  perpetuating  the 
economic  privilege  of  the  aristo i-class,  and  political  power 
exercised  by  an  oligarchy  intent  primarily  on  legislating 
into  existence  a  new  society  to  be  operated  in  the  interests 
of  the  hitherto  unprivileged  majority,  it  is  impossible  to 
thread  one's  way  intelligently  through  the  current  maze 
of  disquisitions  on  the  horrors  of  dictatorial  power,  abroad 
and  at  home. 

//In  shaping  their  arguments  against  tough-minded  de- 
fenders of  equality  between  the  American  people  and  its 
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government,  those  who  insist  on  equality  between  the 
demos  and  the  aristoi  must  be  equally  tough-minded.  It  is 
futile  to  try  to  blink  the  fact  that  government,  whatever 
the  set-up,  is  oligarchy,  the  rule  of  an  insignificantly  small 
fraction  of  individuals  who  are  immeasurably  more  privi- 
leged as  regards  the  means  of  political  production,  than 
the  ordinary  voter;  that  within  that  small  fraction  there  is 
an  even  smaller  inner  circle  of  men,  with  extraordinary 
political  and  administrative  aptitudes,  who  constitute  an 
oligarchy  within  an  oligarchy;  that  the  legislative  and 
administrative  policies  initiated  by  the  governing  few  are 
all  too  often  conditioned  by  personal  antagonisms  between 
rival  and  ambitious  politicians  rather  than  by  considera- 
tions of  outside  social  interests;  that  "the  iron  law  of  oli- 
garchy" is  inextricably  bound  up  with  the  equally  iron 
law  of  socially  insignificant  struggle  among  the  oligarchs. 

Nor  can  the  fact  be  blinked  that  ever-increasing  concen- 
tration of  economic  power  in  the  hands  of  the  socio- 
economic few  leaves  no  alternative  to  placing  more  and 
more  legislative  and  administrative  power  in  the  hands  of 
such  an  inner  circle  of  rival  oligarchs.  In  the  face  of  the 
deepening  and  broadening  gulf  between  the  principle  of 
wealth  and  the  principle  of  numbers,  the  majority  may 
know  what  its  end  objective  is,  but  it  is  not  yet  enlightened 
enough  to  reason  in  a  coherent  and  sustained  fashion  about 
the  intermediate  legislative  and  administrative  steps  which 
confront  us  with  the  possibility  that  during  this  inter- 
mediate period  the  gulf  between  the  voting  many  and  the 
governing  few  may  become  deeper  and  broader. 

The  full  implications  of  this  transitional  period,  during 
which  the  ideal  of  equality  between  leadership  oligarchy 
and  rank-and-file  masses  is  sacrificed  to  the  practical  neces- 
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sities  of  reducing  existing  inequalities  between  privileged 
and  unprivileged  social  classes,  have  not  received,  and  in 
the  nature  of  things  cannot  receive,  anything  approximat- 
ing realistic  analysis  at  the  present  time.  From  the  right 
and  from  the  furthest  reaches  of  the  left  we  are  deluged 
with  indiscriminate,  Calhoun-like  outcries  against  the 
political  class  which,  here,  there,  and  everywhere,  has 
crucified  the  popular  rank  and  file  on  the  cross  of  bureauc- 
racy and  dictatorship.  The  more  we  find  ourselves  cut  off 
from  authentic  sources  of  world  news,  the  more  we  come 
in  our  judgments  to  rely  on  analogies  from  world  history, 
by  way  of  corroborating  our  ancestral  suspicions  that 
power  corrupts  and  that  dictators  dictate  and  that  a  bu- 
reaucratic Thermidorean  society  is  the  most  tyrannical 
class  society  conceivable. 

In  our  present  climate  of  so-called  opinion,  the  diffi- 
culties involved  in  thinking  through  the  mechanics  and 
the  dynamics  of  the  transitional  process  which  Max  Lerner 
has  referred  to  as  ''democratic  collectivism"  are  almost  in- 
superable. In  the  absence  of  adequate  information  as  to 
the  inner  trends  of  contemporary  "transitional"  and  "per- 
manent" dictatorships,  we  shall  do  well  to  restate  in  as 
many  significant  and  compelling  ways  as  possible  the  rela- 
tionship between  this  dilemma  of  oligarchy  and  our  own 
traditions  of  constitutionalism. 

Never  before  has  it  been  so  important,  as  in  the  midst  of 
our  present  panic  over  dictatorship,  to  keep  reminding 
ourselves  that  the  judicial  constitutionalism  of  Alexander 
Hamilton  and  Roger  B.  Taney  is  not  the  only  constitu- 
tional alternative  to  the  threat  of  Hobbesian  totalitarian- 
ism; to  keep  reminding  ourselves,  in  the  spirit  of  Rousseau 
and  our  own  pioneer  constitutionalists,  that  the  true  alter- 
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native  to  the  corporate  will  of  the  prince  is  the  general  will 
of  a  public-spirited,  patriotic  majority  whose  power  is 
limited  only  by  the  stipulation  that  minority  individuals 
shall  be  unrestrained  in  their  efforts  to  form  a  new  ma- 
jority; to  keep  reminding  ourselves  that  the  majority-rule 
constituent-power  constitutionalism  of  George  Mason  and 
James  Wilson  and  John  Quincy  Adams  is  a  far  more  demo- 
cratic type  of  escape  from  the  threat  of  bureaucratic 
oligarchy  than  the  anti-majoritarian  system  of  judicial  re- 
view under  which  the  rights  of  the  individual  are  depend- 
ent upon  the  virtually  unpredictable  will  of  the  most 
uncontrollable  group  within  the  entire  governmental 
oligarchy.  For  this  older  and  more  democratic  variant  of 
American  constitutionalism  affords  the  underprivileged 
many  a  far  greater  protection,  not  only  against  socio-eco- 
nomic inequalities  and  political  inequalities,  but  also 
against  that  most  demoralizing  of  all  types  of  inequality, 
which  decrees  that  a  majority  living  in  the  midst  of  the 
unprecedented,  catastrophic  events  of  a  world  in  transition 
is  bound  in  the  exercise  of  its  will  by  what  a  specially  privi- 
leged ancestor  generation  ordained  one  hundred  and  fifty 
years  ago. 
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,"But  it  [majority  rule]  may  easily  become  an  absurd  tyranny  if  we 
I  regard  it  worshipfully.  .  .  .  We  have  lost  all  sense  of  its  true 
I  meaning  when  we  imagine  that  the  opinion  of  fifty-one  per  cent  is 
|  in  some  high  fashion  the  true  meaning  of  the  whole  hundred  per 

cent." 

WALTER  LIPPMANN 

"In  society,  when  the  sentiments  of  the  members  are  not  unani- 
mous, the  voice  of  the  majority  must  be  deemed  the  will  of  the 
whole  ...  a  number  of  persons  can  jointly  do  business  only  in 
three  ways— by  the  decision  of  the  whole,  by  the  decision  of  the 
majority,  or  by  the  decision  of  the  minority.  The  first  case  is  not 
here  supposed,  nor  is  there  any  case  to  make  a  question  concerning 
it.  The  only  remaining  question,  then,  which  can  be  proposed,  is, 
which  is  most  reasonable  and  equitable— that  the  minority  should 
bind  the  majority— or  that  the  majority  should  bind  the  minority? 
The  latter,  certainly." 

JAMES  WILSON 

"Majority  rule  is  sometimes  spoken  of  as  a  modern  'superstition.' 
On  the  contrary  it  has  been  in  some  sort  a  social  necessity  from  the 
beginning,  from  the  time  when  the  loudest  shout  first  carried  the 
day.  For  what  alternative  is  there?  If  the  autonomous  members  of 
an  association  are  not  unanimous— and  that  they  can  never  be  on 
any  question  of  policy— the  alternatives  are  to  act  at  once  by  a 
majority  decision  or  to  wait  for  unanimity  till  the  Greek  Kalends." 

R.  H.  MAC  IVER 


? 


"At  present,  in  this  country,  and  under  this  Administration,  'gov- 
ernment by  the  people'  is  defined  as  meaning  'government  by  the 
majority.'  This  interpretation  has  so  widespread  an  acceptance 
that  the  President  of  the  United  States  can  state  it  flatly,  and  the 
statement  passes  almost  without  challenge.  Yet,  it  is  a  statement 
which  is  at  variance  with  the  whole  philosophy  which  lies  behind 
the  American  Constitution.  If,  in  fact,  'government  by  the  people' 
comes  to  be  universally,  or  almost  universally,  interpreted  in  this 
country  as  'government  by  the  majority,'  then  the  Constitution 
must  be  scrapped,  either  by  consent  or  gradual  encroachment." 

DOROTHY  THOMPSON 


HAPTER  NIN 
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But  before  reaching  a  conclusion  as  to  the  constituent 
power  of  this  generation  of  1 940  under  a  democratic  system 
of  government  such  as  ours,  we  must  consider  at  greater 
length  than  we  have  so  far  two  further  ramifications  of  the 
problem  of  equality:  one  involving  equality  between  all 
the  States  that  make  up  the  federal  union  and  the^  other 
involving  equality  between  all  the  functional  groups  that 
go  to  make  up  the  national  economy.  In  the  former  we  shall 
be  dealing  with  the  familiar  contention  that  under  the 
American  system  of  federalism  there  is  no  place  for  the 
principle  of  majority  rule  except  on  a  limited  geographical 
scale;  in  the  latter  we  shall  be  dealing  with  a  philosophy 
which  maintains  that  we  are  all  mutually  interdependent 
parts  of  an  essentially  indivisible  organism  and  that  divi- 
sions into  major  part  and  minor  part  are  artificial.  In  both 
we  shall  encounter  conflicting  theories  as  to  what  we  mean 
by  the  phrase  the  people,  and  as  to  what  we  mean  by  the 
word  democracy.  And  in  both  the  defender  of  democratic 
majority  rule  must  be  prepared  to  face  a  number  of  diffi- 
cult decisions. 

In  approaching  the  involved  question  of  American  fed- 
eralism, we  may  begin  by  distinguishing  between  three 
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different  schools,  which  for  purposes  of  simplification  we 
may  designate  as  the  South  Carolina  school,  the  Virginia 
school,  and  the  Massachusetts  school.  The  classic  expo- 
sition of  the  South  Carolina  school  of  federalism  is  to  be 
found  in  the  writings  of  John  C.  Calhoun,  whose  attacks 
on  the  Jacksonian  super-state  we  encountered  in  the  pre- 
ceding chapter,  and  whose  theories  of  an  organismic  society 
we  shall  encounter  at  the  conclusion  of  the  present  chapter. 
Calhoun's  doctrine  of  American  federalism  is  grounded 
in  the  principle  of  popular  sovereignty.  According  to  Cal- 
houn, the  sovereign  people  of  the  State  of  South  Carolina 
agreed  in  1788  to  transfer  to  the  newly  created  federal 
government  certain  powers  and  prerogatives  which  hith- 
erto had  been  entrusted  to  the  State  government  at 
Charleston.  But  by  no  stretch  of  accepted  terminology 
could  it  be  assumed  that  they  had  in  the  process  ceased  to 
be  sovereign.  On  the  contrary,  if  at  any  time  in  the  future 
they  came  to  the  decision  that  their  welfare  and  happiness 
would  be  advanced  by  retransferring  powers,  in  part  or  in 
toto,  back  to  the  State  government,  they  were  fully  au- 
thorized, in  accordance  with  the  fundamental  principles 
of  American  constitutionalism,  to  re-exercise  their  sov- 
ereign prerogatives,  and  to  revert  to  the  situation  from 
which  they  had  set  out  in  1788.  To  others  this  might  con- 
stitute nullification  and  secession,  but  to  Calhoun  and  to 
his  numerous  disciples  throughout  the  South,  it  partook 
of  the  essence  of  American  democracy  and  American  popu- 
lar sovereignty. 

/r  Contrasted  with  the  South  Carolina  school  of  American 
federalism  was  the  Virginia  school,  typified  by  constitu- 
tional theorists  like  James  Madison  and  John  Marshall. 
In  so  far  as  Calhoun  based  his  argument  on  the  fact  that 
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prior  to  the  adoption  of  the  New  Constitution  in  1788, 
States  like  Virginia  and  South  Carolina  were  separate,  sov- 
ereign entities,  the  Madisonians  followed  him.  They  were 
as  aware  as  Calhoun  that  considerably  before  July  4,  1776, 
and  long  before  September  17,  1789,  the  people  of  Vir- 
ginia had  declared  themselves  sovereign,  and  they  agreed 
with  Calhoun  that  such  a  people  could  not  suddenly  lose 
its  identity  by  the  catastrophic  act  of  calling  into  being  a 
new  national  community,  transcending  State  lines.  But  in 
direct  rebuttal  of  Calhoun,  the  Madisonians  maintained 
that  in  the  course  of  reaching  a  common  agreement  with 
its  sister  States,  each  of  the  sovereign  peoples  had  morally 
obligated  itself  to  work  in  collaboration  with  the  other 
parties  to  the  constitutional  compact.  According  to  Madi- 
son, they  had  embarked  in  a  common  bottom,  and  no  plea 
of  sovereignty,  inalienable  and  indestructible,  could  be 
allowed  to  overshadow  the  moral  and  practical  obligations 
involved  in  such  embarkation. 

What  Madison  and  his  disciples  emerged  with  was  a 
theory  of  dual  federalism,  which  assumed  that  under  the 
peculiar  American  system  of  States  United,  sovereignty 
was  in  reality  divided  between,  on  the  one  hand,  the 
people  as  composing  a  single  national  community  and 
speaking  through  the  general  government  and,  on  the 
other  hand,  the  various  peoples  who  in  1789  had  partici- 
pated in  the  constitutional  compact  and  who  since  then 
had  spoken  through  the  existing  State  governments. 
Neither  the  people  of  the  United  States  nor  the  people  of 
any  one  of  the  States  was  in  reality  sovereign.  Under  the 
American  system  of  government  there  was  no  sovereignty, 
inalienable,  indivisible,  indestructible. 

If  neither  the  people  of  the  United  States  nor  the  people 
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of  any  one  of  the  States  was  sovereign,  the  question  nat- 
urally arose  as  to  who  should  make  the  final  decision  in  the 
event  that  the  general  government  and  a  State  government 
became  involved  in  a  controversy  over  their  respective 
spheres  of  jurisdiction.  The  answer  of  Madison  and  Mar- 
shall to  this  question  was  an  answer  which  for  years  did 
violence  to  Calhoun's  innermost  sense  of  logic.  The  final 
decision,  insisted  Madison  and  Marshall,  should  be  en- 
trusted to  one  of  the  organs  of  the  general  government.  If 
there  was  a  question  of  whether  the  State  governments 
were  overstepping  their  jurisdiction,  or  a  question  of 
whether  the  general  government  was  overstepping  its 
jurisdiction,  the  Supreme  Court  of  the  United  States,  as 
the  properly  accredited  spokesman  of  the  American 
people,  was  the  one  and  only  properly  constituted  final 
arbiter.  That  is  to  say,  in  a  controversy  between  interested 
parties,  one  of  the  two  contestants  should  be  allowed  to 
hand  down  the  final  verdict. 

The  third  school  of  American  federalism— which  found 
its  most  forceful  expression  in  certain  of  the  writings  of 
Massachusetts  statesmen  like  John  Quincy  Adams,  Joseph 
Story,  and  Daniel  Webster— bore  resemblances  to  both  the 
South  Carolina  and  the  Virginia  schools  of  federalism. 
When  John  Quincy  Adams,  for  example,  in  the  famous 
Jubilee  of  the  Constitution  commemorating  the  fiftieth 
anniversary  of  the  inauguration  of  the  Constitution,  refers 
so  repeatedly  to  "the  constituent  sovereign  power  of  the 
people,"  he  is  assuming,  just  as  Calhoun  did,  that  some- 
where within  the  United  States  there  is  to  be  located  the 
principle  of  sovereignty,  undivided  and  indivisible.  But 
in  the  manner  of  Madison  and  Marshall  he  vigorously 
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denies  that  such  a  principle  is  to  be  discovered  within  the 
boundaries  of  any  single  State  within  the  Union. 

In  flat  rebuttal  of  both  the  South  Carolinians  and  the 
Virginians,  John  Quincy  Adams  assumes  that  when  the 
patriots  of  1776  assembled  together  in  Philadelphia  to  de- 
clare their  independence  of  the  British  nation,  they 
brought  into  being  a  new  nation  known  as  the  United 
States.  The  Patrick  Henrys  and  the  Sam  Adams'  were 
speaking  not  for  the  people  of  Virginia  nor  for  the  people 
of  Massachusetts,  but  for  the  American  people  as  a  whole; 
for  "the  whole  people  of  the  United  Colonies  ...  in  the 
name  and  by  the  authority  of  the  one  people  of  all  the 
colonies."  "It  is  not  immaterial,"  continues  Adams  by  way 
of  driving  home  his  assumptions  as  to  the  constituent,  sov- 
ereign power  of  the  American  people, 

to  remark  that  the  signers  of  the  Declaration,  though 
qualifying  themselves  as  the  Representatives  of  the 
United  States  of  America,  in  general  Congress  assem- 
bled, yet  issue  the  Declaration,  in  the  name  and  by 
the  authority  of  the  good  people  of  the  Colonies— and 
they  declare,  not  each  of  the  separate  colonies,  but  the 
United  Colonies,  free  and  independent  states.  The 
whole  people  declared  the  Colonies  in  this  united 
condition,  of  right,  free  and  independent  States. 

When,  to  follow  Adams'  story  to  its  logical  climax,  the 
cause  of  independence  finally  triumphed  and  peace  came, 
the  United  States  of  America  "as  one  people''  assumed  its 
station  "among  the  powers  of  the  earth."  When,  seven 
years  later,  a  majority  of  the  American  voters  re-exercised 
their  constituent,  sovereign  power  to  wipe  out  the  prin- 
ciple of  governmental  sovereignty  as  embodied  in  the 
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Articles  of  Confederation,  they  "consummated  the  work 
commenced  by  the  Declaration  of  Independence.  A  work 
in  which  the  people  of  the  North  American  Union  .  .  . 
had  achieved  the  most  transcendent  act  of  power,  that 
social  man  in  his  mortal  condition  can  perform." 

'  Adams'  conception  of  the  people  as  constituting  a 
single,  sovereign  community,  prior  to  and  superior  to  the 
State  governments,  found  echo  among  many  anti-slavery 
leaders,  who  were  engaged,  as  Adams  was,  in  annihilating 
"the  grossly  immoral  and  dishonest  doctrine  of  despotic 
state  sovereignty."  The  need  for  such  a  nationalistic  read- 
ing of  the  people  became  even  more  marked  when  in  1857 
the  Madison-Marshall  formula  of  divided  sovereignty,  as 
arbitrated  by  the  Supreme  Court,  was  applied  by  Chief 
Justice  Taney  as  justification  for  disregarding  public 
opinion  and  advance  liberal  sentiments  in  regard  to 
slavery.  When  Abraham  Lincoln,  in  his  search  for  an 
alternative  to  the  reactionary  Dred  Scott  pronouncement 
of  Taney's  judicial  "despots,"  cast  about  for  an  answer  to 
the  doctrines  of  secession,  he  went  back,  as  Adams  had 
gone,  to  the  meeting  of  the  first  American  Congress  in 
1774  where,  according  to  Adams,  a  union  had  been 
"formed  de  facto,  by  the  spontaneous  revolutionary  move- 
ment of  the  whole  people."  "The  Union,"  declared  Lin- 
coln in  his  first  inaugural,  "is  much  older  than  the  Consti- 
tution." 

During  the  decade  of  Civil  War  and  Reconstruction  the 
assumption  that  "the  Union  is  much  older  than  the  Con- 
stitution" was  stated  in  a  variety  of  forms  by  political  and 
social  theorists  intent  on  formulating  a  systematic  philos- 
ophy and  sociology  of  nationalism.  One  after  another  the 
outstanding   theorists— Orestes   A.    Brownson,   John   C. 
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Hurd,  Theodore  Woolsey— set  out  to  prove  that  the  Ameri- 
can people  not  only  was,  but  from  the  beginning  had  been, 
a  single  indivisible  organism  integrated  by  common  ideals, 
common  traditions,  and  common  physical  and  psychical 
characteristics.  "As  the  colonial  people  were,  though  dis- 
tributed in  distinct  colonies,  still  one  people,  the  people 
of  the  United  States,  though  distributed  into  distinct  and 
mutually  independent  States,  are  yet  one  sovereign  people, 
therefore  a  sovereign  state  or  nation."  These  words  from 
Brownson's  American  Republic  were  echoed  again  and 
again  during  the  years  when  men  were  shedding  their 
blood  to  preserve  the  Union,  which  had  been  "organized 
by  the  meeting  of  the  first  Congress  in  1774,"  and  which 
in  1788  had  been  made  "more  perfect"  by  the  constituent 
sovereign  majority  of  the  American  people. 

In  the  light  of  this  Adams-Lincoln-Brownson  reading  of 
the  phrase  the  people,  it  would  seem  eminently  natural  for 
the  present-day  defender  of  majority  rule  to  take  the  posi- 
tion that  when  he  talks  about  the  constituent  power  of  the 
majority  of  the  people,  he  is  talking  about  the  majority 
of  the  American  people  as  a  whole,  the  major  part  of  a 
single,  indivisible  community,  transcending  accidental 
geographical  divisions;  just  as  Adams,  when  he  talked 
about  the  constituent  sovereign  power  of  the  people,  was 
talking  about  "the  spontaneous  revolutionary  movement 
of  the  whole  people";  just  as  Lincoln,  when  he  talked 
about  the  inalienable  revolutionary  rights  of  the  majority 
of  the  people,  was  talking  about  the  inalienable  revolu- 
tionary rights  of  the  majority  of  the  American  people  as 
a  whole. 

But  however  natural  it  would  be  to  take  such  a  position 
at  the  present  day,  we  cannot  blink  the  fact  that,  officially 
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speaking  at  least,  it  was  not  the  Adams-Lincoln-Brownson 
reading  of  the  phrase  the  people  which  survived  the  fires  of 
Civil  War,  but  the  Madison-Marshall-Taney  reading  of 
the  people.  In  spite  of  the  fact  that  Lincoln  had  gone  to 
such  pains  to  point  out  the  evils  of  a  grasping,  irresponsible 
judiciary,  it  was  the  judges  who  had  the  final  say  as  to  the 
nature  of  American  federalism  and  as  to  the  meaning  of 
the  phrase  the  people.  Gettysburg  or  no  Gettysburg,  the 
guardians  of  the  written  word,  in  decision  after  decision, 
handed  down  their  opinion  that  the  Union  was  no  older 
than  the  Constitution  of  1787;  that  the  iron,  and  lead,  and 
cold  steel  of  1776  and  of  1863  were  as  nothing  compared 
to  the  articles,  clauses,  and  phrases  which  the  heroes  of 
1787  had  ordained  for  themselves  and  their  posterity.  In 
decision  after   decision  the  "inanimate   beings"   in   the 
Supreme  Court  declared  that  under  the  American  system 
of  government  there  is  no  such  thing  as  a  single  sovereign 
people,  and  that  such  being  the  case,  the  arbitration  of  the 
delicate  controversies  arising  between  the  people  of  the 
United  States  and  the  people  of  any  one  of  the  States  is  per- 
force entrusted  to  "the  court  of  last  resort." 
/At  this  late  stage  it  is  superfluous  to  summarize  once 
again  "the  words  of  the  law"  which  during  the  decades 
since  Lincoln  and  Brownson,  have  emanated  from  the 
judicial  "mouth."  The  story  of  how  the  supreme  spokes- 
men of  "the  people"  have  "pricked  out  the  line"  between 
the  jurisdiction  of  the  general  government  and  the  juris- 
diction of  the  several  State  governments  has  been  told  with 
varying  degrees  of  concern  and  cynicism.  The  ambidex- 
trous formulas  by  means  of  which  "the  people"  of  a  State 
have  been  made  to  nullify  attempts  at  national  regulation 
and  "the  people"  of  the  United  States  have  been  made  to 
nullify  attempts  at  State  regulation,  have  been  viewed  with 
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alarm  and  greeted  with  sarcasm  by  numerous  constitu- 
tional scholars.  The  assumption  that  the  post-Civil  War 
doctrines  of  American  federalism  are,  functionally  speak- 
ing, blood  brothers  to  the  doctrines  of  free  enterprise  and 
laissez  faire,  has  become  an  axiom  of  the  constitutional 
historians. 

f  It  is  not  nearly  so  important  for  the  spokesman  of  the 
majority  to  re-emphasize  the  fact  that  a  properly  adminis- 
tered theory  of  dual  sovereignty  has  redounded  to  the  ad- 
vantage of  economic  minorities  organized  on  a  national 
scale,  as  it  is  to  raise  the  more  difficult  question  of  whether, 
either  actually  or  potentially,  there  exists  a  national  ma- 
jority, so  integrated,  so  conscious  of  common  interests  and 
objectives,  as  to  feel  itself  not  only  theoretically  but  prac- 
tically empowered  to  speak  for  the  sovereign  nation  as  a 
whole. 

In  the  preceding  chapter  we  entangled  ourselves  in  the 
question  of  whether,  given  the  iron  law  of  rule  by  the 
oligarchical  few,  there  is  any  such  thing,  realistically  speak- 
ing, as  majority  rule;  and  we  concluded  that  in  the  prin- 
ciple of  constituent  power  the  majority  has  at  its  disposal 
a  potentially  effective  weapon  against  vested  rights  in  the 
oligarchical  sphere.  What  we  need  to  consider  now  is 
whether,  realistically  speaking,  there  exists  in  the  socio- 
economic sphere  any  such  entity  as  a  national  majority. 
Repeatedly  we  have  encountered  the  assumption  that  the 
social  process  is  essentially  a  process  of  class  struggle  be- 
tween the  aristocratic  few  and  the  democratic  many;  be- 
tween the  minor  part,  which  is  more  wealthy,  and  the 
major  part,  whose  strength  lies  in  numbers.  But  we  have 
not  yet  asked  ourselves  whether,  in  actual  fact,  hoi  polloi 
constitute  a  demos  class  bound  together  by  a  common 
class  situation  and  by  a  common  class  consciousness. 
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In  attempting  to  focus  on  this  most  tenuous  of  all  ques- 
tions connected  with  democracy,  we  may  begin  by  con- 
sidering two  statements  of  James  Madison,  whose  remarks 
on  lex  majoris  partis  and  on  "the  cloudy  medium"  we 
examined  in  the  chapter  on  Law.  In  the  tenth  paper  of 
The  Federalist  "the  Father  of  the  Constitution"  had  set 
himself  the  task  of  proving  that  a  large  republic  is  to  be 
preferred  to  a  small  republic.  And  knowing  that  his  readers 
were  grounded  in  the  age-old  assumptions  regarding  the 
struggle  between  the  many  and  the  few,  he  presented  his 
argument  in  class  terms. 

Being  on  the  whole  an  unusually  candid  person,  Madi- 
son stated  quite  unequivocally  that  the  lex  majoris  partis 
was  the  primary  law  of  republican  government.  Republi- 
canism meant  majority  rule.  But  it  was  equally  true  that 
rule  by  a  self-interested  "major  part"  would  mean  rule  by 
the  many  at  the  expense  of  the  few.  So  long  as  the  area  of 
government  was  limited  to  a  small  locality,  a  compact, 
homogeneous,  like-minded  majority  faction  would  in- 
evitably arise  to  formulate  and  implement  economic  meas- 
ures directed  against  the  local  minority.  In  other  words, 
within  a  given  State  or  a  given  subdivision  of  that  State, 
the  ancient  law  of  class  struggle  would  continue  to  operate. 

But,  argues  Madison,  if  instead  of  this  small  limited  re- 
public we  institute  a  republic  which  includes  not  just  a 
single  economic  interest  but  a  wide  variety  of  different 
types  of  economic  interests,  the  minority  is  in  a  much  more 
advantageous  position.  For  in  this  large-scale  republic  the 
majority  faction,  though  still  self-interested,  is  unable  to 
discover  in  precise  terms  what  its  interests  are.  It  is  com- 
pounded of  so  many  divergent  and  mutually  incompatible 
regional  interests,  that  the  lowest  common  denominator  at 
which  such  a  majority  can  arrive  is  devoid  of  substantial 
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content;  with  the  result  that  the  minority  is  left  more  or 
less  undisturbed.  Thus,  concludes  Madison  in  effect,  we 
are  able  to  observe  the  republican  principle  of  majority 
rule  and  at  the  same  time  to  protect  "the  opulent  few" 
against  the  selfish  ambitions  of  a  grasping  demos  class.  Just 
as  the  religious  freedom  of  the  minority  is  best  guaranteed 
by  a  multiplicity  and  heterogeneity  of  ecclesiastical  sects, 
so  the  economic  freedom  of  the  minority  is  best  guaranteed 
by  a  multiplicity  and  heterogeneity  of  interest-group  sects. 
The  significance  of  the  tenth  Federalist,  about  which  so 
much  has  been  written,  does  not  lie  in  the  fact  that  it  pro- 
pounds a  theory  of  class  struggle.  For  thousands  of  years 
prior  to  Madison  the  masters  of  constitutional  science  had 
been  expatiating  on  the  immutable  fact  of  class  struggle 
between  the  few  and  the  many.  Nor  does  its  significance 
lie,  as  is  so  often  stated  by  slapdash  columnists,  in  a  denial 
of  the  principle  of  majority  rule.  For  Madison  declares 
forthrightly,  in  so  many  words,  that  the  principle  of  re- 
publican government  is  synonymous  with  majority  rule. 
The  significance  of  the  tenth  Federalist  lies  rather  in  the 
accuracy  of  its  predictions  as  to  the  workings  of  this  funda- 
mental republican  principle  in  a  republic  composed  of  a 
wide  variety  of  regional  and  sectional  interests. 
"In  almost  verbatim  echo  of  Madison,  historians  of 
American  party  government  have  described  the  bargain- 
ing process  by  which  the  majority  party  in  the  United 
States  has  at  periodic  intervals  pieced  together  its  so-called 
program  out  of  a  welter  of  minority  interest-group  de- 
mands. The  conception  of  the  national  party  as  a  sporadi- 
cally functioning,  loose  federation  of  powerful  State  and 
local  interests,  each  claiming  its  proportional  share  of 
representation  in  the  larger  councils  of  the  party,  was  for 
years  a  stereotype  among  sophisticated  political  thinkers. 
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And  to  the  same  extent  the  will  of  the  majority  became,  in 
the  Madisonian  sense,  merely  a  lowest  common  denomina- 
tor of  heterogeneous  minority  wills. 

This  pluralistic,  proportional-representation  theory  of 
party  government  paralleled  and  often  went  hand  in  hand 
with  a  pluralistic,  proportional-representation  theory  of 
government  in  general.  Whereas  the  intra-party  pluralists, 
from  the  more  practical  angle,  emphasized  the  lowest-com- 
mon-denominator elements  during  the  convention  and 
election  stage  of  the  political  process,  the  more  doctrinaire 
political  scientists  carried  over  the  lowest-common-de- 
nominator formula  into  their  analysis  of  democracy  itself, 
pointing  out  that  democracy,  properly  understood,  is  a 
system  in  which  all  points  of  view  within  the  total  society 
find  equal  representation  and  expression  at  all  times. 

Madison  himself  had  hinted  at  this  formula  of  the  larger 
interests  of  society  as  a  whole,  when  he  set  off  the  selfish 
attitudes  of  a  self-interested  majority  faction  against  "the 
permanent  and  aggregate  interests"  of  the  total  com- 
munity. But  in  this  respect  he  added  little  to  what  scores  of 
mixed-government  constitutionalists  had  said  about  the 
perfect  constitution,  which  protects  the  general  interest  of 
society  as  a  whole  by  weeding  out  the  partial  interests  of 
the  three  rival  classes.  Neither  Madison  nor  any  of  his 
predecessors  would  have  dreamed  of  identifying  this  gen- 
eral interest  of  society  as  a  whole  with  the  word  democracy. 
Democracy  was  either,  as  in  the  tenth  Federalist,  a  form  of 
anarchy  in  which  no  one  was  represented,  in  the  true  sense 
of  the  word,  or  as  more  commonly  conceived,  a  form  of 
government  in  which  the  other  two  classes  were  left  com- 
pletely unprotected  against  the  ruthless  powers  of  the 
demos. 
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The  assumption  that  democracy  itself  guarantees  equal- 
ity of  representation  to  all  the  varied  groupings  which 
go  together  to  make  up  the  total  society  is  of  much  more 
recent  vintage  than  James  Madison.  The  ideal  of  unani- 
mous decision  had  been  passed  along  to  the  modern  world 
by  various  schools  of  theology,  philosophy,  and  constitu- 
tional science.  The  conception  of  an  ultimate  principle  of 
reason,  which  all  men  shared  in  common  and  which  made 
them  all  think  alike,  occasionally  exerted  its  influence  even 
on  political  thinkers  like  Locke  and  Rousseau,  who  by  and 
large  assumed  that  the  public-spirited  majority  was  the 
duly  accredited  spokesman  of  the  total  community.  But  it 
was  not  until  the  nineteenth  century  that  recognized  politi- 
cal scientists  began  to  urge  such  unanimity  in  the  name  of 
democracy. 

The  premise  that  democracy  means  not  the  power  of  the 
numerically  larger  social  class  known  as  "the  demos,"  but 
rather  a  system  of  government  designed  to  represent  all  the 
major  interest  groups  in  the  total  society,  has  found  expres- 
sion in  an  increasing  number  of  quarters  during  the  past 
hundred  years.  Hand  in  hand  with  the  theory  that  the 
principles  of  constitutionalism,  law,  liberty,  individualism, 
and  property  preclude  the  principle  of  majority  rule,  has 
gone  the  theory  that  majority  rule  violates  the  basic  demo- 
cratic law  of  equality  between  component  interest  groups. 
Hand  in  hand  with  minority-rights  liberalism  and  minor- 
ity-rights individualism,  has  gone  minority-rights  egali- 
tarianism.  Philosophy,  science,  law,  economics,  political 
science,  sociology— one  learned  discipline  after  another— 
has  been  commandeered  as  witness  to  the  fact  that  society  is 
an  organism;  a  delicate  organism,  compounded  of  mu- 
tually interdependent,  mutually  equal  sub-organisms;  a 
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natural  organism  whose  very  existence  is  threatened  by 
the  intrusion  of  such  artificial  mechanical  contrivances  as 
majority  rule. 

For  over  a  hundred  years  these  various  types  of  or- 
ganismic  philosophies  have  fed  upon  one  another,  refining 
and  systematizing  the  doctrine  that  we  are  all  corporate 
parts  one  of  another,  bound  together  by  an  over-all  com- 
munity of  interests.  But  despite  this  century  of  systematic 
refinements  and  elaborations,  very  little  that  is  essential 
has  been  added  to  what  an  American  organismic  thinker 
of  the  1840's  had  to  say  on  the  subject  of  the  relationship 
between  the  principle  of  majority  rule  and  the  principle 
of  an  organismic  democratic  society. 

In  several  connections  we  have  already  encountered  the 
name  of  John  C.  Calhoun.  In  the  chapter  on  the  Individ- 
ual we  noted  the  incongruity  between  Calhoun's  doctrine 
of  "self-reliant"  individualism  and  his  predominantly  cor- 
porationist  outlook.  In  the  chapter  on  Equality  we  con- 
sidered the  significance  of  his  attack  on  "the  man  of  the 
people."  In  the  opening  paragraphs  of  the  present  chapter 
we  singled  out  Calhoun  as  the  ablest  spokesman  of  the 
South  Carolina  school  of  American  federalism.  But  neither 
in  the  glorification  of  cut-throat  individualism,  nor  in  the 
correlation  between  majority  rule  and  one-man-one-party 
dictatorship,  nor  in  the  insistence  on  the  sovereign  rights 
of  "the  people"  of  a  State,  was  the  pioneer  work  of  the 
author  of  The  Disquisition  on  Government  and  The  Dis- 
course on  the  Constitution  and  Government  of  the  United 
States  so  enduringly  significant  as  in  the  passages  where  he 
identified  the  principle  of  over-all  social  solidarity  with 
the  principle  of  democracy. 

Compared  with  the  involuted  logical  and  biological  and 
sociological  and  anthropological  exercises  of  the  more  sys- 
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tematic  organismic  philosophers,  Calhoun's  formulas  are 
disarmingly  succinct  and  almost  compellingly  "lucid."  In 
one  brief  sentence  he  disposes  of  the  century-upon-century- 
old  Anglo-Roman-Spartan-Athenian  identification  of  de- 
mocracy with  the  power  of  a  numerically  predominant 
class;  in  the  briefest  possible  compass  he  turns  the  time- 
honored  principle  of  numbers  against  the  time-honored 
deduction  from  that  principle;  with  the  aid  of  one  or  two 
familiar  phrases  like  the  people  and  popular  government 
and  democracy ,  he  crystallizes  the  idea  that  the  major  part 
of  the  people  is  not  nearly  so  numerous  as  the  sum  total  of 
all  the  parts  of  the  people. 

All  admit  that  a  popular  government  or  a  democ- 
racy is  the  government  of  the  people;  for  the  terms 
imply  it.  A  perfect  government  of  the  kind  would  be 
one  which  would  embrace  the  consent  of  every  citizen 
or  member  of  the  community. 

Having  identified  democracy  with  the  sum  total  of  all 
the  parts,  Calhoun  proceeds  to  sketch  in  his  picture  of  the 
proper  functioning  relationship  between  these  component 
parts  of  the  people  as  a  whole. 

It  would  tend  to  unite  the  most  opposite  and  con- 
flicting interests,  and  blend  the  whole  in  one  common 
attachment  to  the  country  .  .  .  Each  sees  and  feels 
that  it  can  best  promote  its  own  prosperity  by  con- 
ciliating the  good-will,  and  promoting  the  prosperity 
of  the  others  .  .  .  the  interest  of  each  would  be 
merged  in  the  common  interests  of  the  whole;  and 
thus  the  community  would  become  a  unit  by  becom- 
ing the  common  center  of  attachment  of  all  its  parts. 
And  hence,  instead  of  faction,  strife,  and  struggle  for 
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party  [class]  ascendancy,  there  would  be  patriotism, 
nationality,  harmony,  and  struggle  only  for  suprem- 
acy in  promoting  the  common  good  of  the  whole. 

The  carrying  power  of  this  lowest-common-denominator 
doctrine  of  democratic  classless  society  has  been  greater 
than  even  the  carrying  power  of  the  lowest-common- 
denominator  doctrine  of  democratic  party  government. 
During  the  years  when  the  practical  politicians  have  been 
applying  formulas  for  discovering  the  best  working  bal- 
ance between  various  geographical  and  functional  interest 
groups  and  pressure  groups,  the  political  theorists  have 
been  disseminating  far  and  wide  the  conception  of  democ- 
racy as  a  process  of  mutual  adjustment  between  various 
types  of  widely  differing  functional  associations  within 
the  social  organism. 

Therefore  when  we  ask  ourselves  the  question  whether 
in  fact  there  does  exist  on  a  national  scale  a  majority  class 
unified  by  common  class  experience  and  by  common  class 
attitudes,  we  cannot  dismiss  lightly  these  deeply  ingrained 
formulas  of  mutual  accommodation  within  the  majority 
party  between  heterogeneous  interest  groups,  and  of 
mutual  accommodation  within  the  democratic  society  be- 
tween the  variety  of  organs  which  make  up  the  body  politic 
and  the  body  social  as  a  whole.  The  assumption  that  there 
exists  at  the  present  time  a  single,  integrated,  democratic 
class,  comprising  a  majority  of  the  American  people  and 
capable  of  speaking  for  the  American  people  as  a  whole, 
would  seem  to  flout  not  only  James  Madison's  practical 
observations  regarding  the  workings  of  a  national  major- 
ity, but  also  John  C.  Calhoun's  theoretical  observations  on 
the  democratic  rights  of  the  minority. 

As  to  the  practical  phase  of  the  question,  it  is  illumina- 
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ting  to  consider  briefly  a  second  statement  which  "the 
Father  of  the  Constitution"  made  on  the  subject  of  ma- 
jority rule.  Writing  in  1829,  more  than  forty  years  after 
the  tenth  Federalist,  Madison  indulged  in  a  prophecy 
which  is  significantly  different  from  that  of  his  1788 
prophecy.  Whereas  in  1788  his  main  emphasis  was  on  the 
wide  variety  of  economic  and  non-economic  factors  re- 
sponsible for  class  antagonism,  forty  years  later  he  was  pre- 
occupied almost  exclusively  with  the  basic  division  in  so- 
ciety between  those  who  have  property  and  those  who  do 
not  have  property.  In  other  words,  whereas  in  1788  he  was 
working  toward  a  pluralistic  view  of  society,  forty  years 
later  he  was  working  toward  a  dualistic  view. 
/'This  shift  in  emphasis  is  to  be  explained  presumably 
by  what  Madison  had  observed  during  the  intervening 
forty-year  span  of  capitalist  evolution.  Writing  in  1829, 
Madison  foresaw  certain  primary  trends  which  "agrarians" 
like  Jefferson  and  Noah  Webster  and  John  Taylor  had 
failed  to  see.  The  future,  as  Madison  had  come  to  fear  it, 
was  a  period  in  which  more  and  more  property  would  in- 
evitably accumulate  into  the  hands  of  a  smaller  and  smaller 
economic  group.  Laws  and  statutes  to  the  contrary  not- 
withstanding, a  situation  would  one  day  develop  where  a 
minority  of  wealthy  landlords  and  manufacturers  would 
be  confronted  by  a  disgruntled  majority  which  had  neither 
land  nor  means  of  industrial  production;  where  a  prop- 
ertyless  majority  would  be  dependent  for  its  existence  and 
its  right  to  work  on  the  pleasure  of  a  rival  class  within  the 
society.  Thanks  to  the  factor  of  cheap  lands,  this  situation 
would  be  postponed  longer  in  the  New  World  than  in  the 
overcrowded  countries  of  the  Old  World.  But  some  day, 
sooner  or  later,  in  the  New  World  as  in  the  Old,  this  divi- 
sion of  society  into  a  propertied  minority  class  on  the  one 
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hand,  and  a  proletarian  majority  class  on  the  other,  must 
.  inevitably  take  place.  And  when  that  day  arrived,  all  minor 
pluralisms  would  be  engulfed  in  this  one  basic  cleavage 
between  those  who  have  and  those  who  have  not  the  inde- 
pendent means  of  production. 

That  the  basic  cleavage  which  Madison  dreaded  has 
come  to  pass,  is  a  matter  of  statistical  record.  In  a  variety 
of  forms  those  who  write  on  "the  crisis  of  the  middle  class" 
and  the  problems  of  "the  new  proletariat"  have  docu- 
mented the  fact  that  the  majority  of  the  1940's  is  a  prole- 
tarian majority,  utterly  divorced  from  the  means  of  pro- 
duction and  dependent  for  its  economic  being  on  the  dis- 
pensations and  decisions  of  the  minority  which  has  not 
been  divorced  from  the  economic  means  of  production. 
To  this  extent  "the  Father  of  the  Constitution"  foresaw 
clearly  and  foresaw  whole.  And  to  the  same  extent  the 
assumption  that  there  exists  on  a  national  scale  a  numeri- 
cally predominant  class  composed  of  individuals  all  having 
essentially  the  same  relationship,  or  lack  of  relationship, 
to  the  means  of  economic  production,  has  an  objective 
basis  in  fact.  This,  any  statistician  can  tell  us. 

But  whether  "the  Father  of  the  Constitution"  was  cor- 
rect in  his  anticipations  as  to  the  use  which  such  a  prole- 
tarian majority  would  make  of  its  republican  rights  still 
lies  in  the  realm  of  prophecy.  For  how  long  a  period  this 
primary  fact  of  class  division  between  proletarian  majority 
and  propertied  minority  will  continue  to  be  obscured  by 
vestigial  divisions  within  the  proletariat  as  a  whole,  no 
statistician  can  tell  us.  For  how  long  a  period  the  national 
politicians  will  persevere  at  their  lowest-common-denomi- 
nator game  of  compounding  majority  programs  out  of 
minority  interest-group  demands,  no  historian  can  tell  us. 
For  how  long  a  period  minority  ideologists  can  convince 
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the  majority  of  the  people  that  democracy  means  rule  by 
all  of  the  people  in  a  spirit  of  class  collaboration,  no  politi- 
cal scientist  or  sociologist  can  tell  us. 

And  without  being  told  these  things,  we  are  in  no  posi- 
tion to  predict  when  James  Madison's  prophecy  will  be 
realized  in  its  fullness;  in  no  position  to  prophesy  when 
the  numerically  preponderant  class  which  has  lost  control 
of  the  instruments  of  economic  production  will  use  its  in- 
struments of  political  production  to  regain  that  control. 

But  though  we  cannot  prophesy  the  future,  we  are  now 
in  a  position,  as  we  arrive  at  the  conclusion  of  our  various 
discussions  of  majority  rule  and  minority  rights,  to  think 
of  this  future  and  its  problems  in  terms  of  the  past  and  its 
traditions.  Having  explored  in  its  important  ramifications 
our  ideological  inheritance,  we  are  in  a  position  to  apply 
what  we  have  learned  to  the  task  of  preserving  our  tech- 
nological inheritance  against  those  who  control  without 
managing  or  operating  it. 

If  we  are  to  do  so,  it  is  imperative,  at  this  very  stage  of 
majority  proletarianism,  for  those  leaders  who  look  for- 
ward to  eventual  political  and  economic  control  by  this 
numerically  preponderant  class  to  clarify  in  their  own 
minds  the  alternatives  which  Americans  will  be  called  on 
to  choose  between.  Until  such  a  leader  has  faced  the  fact 
clearly  and  comprehendingly  that  revolution  by  consent 
of  the  majority  is  at  the  very  bedrock  of  the  American 
tradition,  he  will  be  continually  placed  at  a  disadvantage 
by  those  who  invoke  against  him  the  minority-rights  tradi- 
tion of  sovereignty  and  judicial  constitutionalism.  Until 
he  comprehends  the  American  tradition  of  law  and  liberty 
as  synonymous  with  the  declared  will  of  the  majority,  he 
will  find  himself  beset  on  every  hand  by  those  who  invoke 
the  minority-rights  tradition  of  law  and  liberty.  Until  he 
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dramatizes  for  the  benefit  of  the  proletarian  rank  and  file 
the  way  in  which  the  natural  personalities  and  the  natural 
property  rights  of  a  majority  of  individuals  have  been 
destroyed  by  the  acquisitive  minority,  he  will  make  little 

I  headway  against  those  who  invoke  the  formulas  of  prop- 
erty and  individualism  in  the  interests  of  a  handful  of 
corporate  personalities  and  nationally  associated  manu- 
facturers. 

Not  until  he  has  disposed  of  the  latter-day  formula 
which  alleges  that  this  minority  and  those  whom  it  has 
expropriated  are  both  equally,  and  to  the  same  degree, 
indistinguishable  parts  of  a  classless  society,  will  he  suc- 
ceed in  repopularizing  the  oldest  and  most  fundamental 
of  our  traditions,  which  identifies  democracy  with  the 
power  of  the  most  numerous  and  underprivileged  class. 
Not  until  this  essential  preliminary  work  of  ideological 
clarification  has  been  aggressively  undertaken,  will  the 
militant  leader  be  able  to  combine  the  true  democratic 
principle  of  numbers  with  the  true  technological  principle 
of  efficiency  to  bring  about  a  situation  in  which  a  larger 
and  larger  percentage  of  the  national  population  demands 
its  right  to  participate  in  a  system  of  larger  and  larger-scale 
production  and  distribution  and  consumption. 

But  when  eventually  all  this  does  come  to  pass,  the 
militant  leader  of  the  majority  may  face  with  confidence 
those  who  refuse  these  demands,  for  his  followers  shall 
then  be  defending  a  democracy  which  has  meaning  for  the 

^  majority  of  the  people. // 
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Those  of  a  more  scholarly  turn  of  mind,  who  may  be  interested  in  pursuing 
further  any  of  the  lines  of  analysis  developed  in  the  preceding  pages,  will  find 
innumerable  bibliographical  leads  in  the  author's  doctoral  dissertation  on 
The  Will  of  the  People,  two  copies  of  which  are  available  in  the  Widener 
Library  at  Harvard  University.  This  dissertation  not  only  contains  extended 
quotations  from  the  political  theorists  mentioned  above,  but  also  covers  a  good 
deal  more  thoroughly  than  was  possible  in  the  present  book  the  more  remote 
backgrounds  of  the  majority-rule  principle. 

The  present  notes  are  intended  primarily  for  those  who  may  be  interested 
in  examining  in  their  actual  context  the  pro-majority  and  anti-majority  state- 
ments discussed  in  the  preceding  chapters.  It  is  the  hope  of  the  author  that 
these  notes  will  prove  helpful  to  those  who  feel  they  would  like  to  explore  for 
themselves  what  the  great  political  scientists  of  the  last  few  centuries  have 
had  to  say  on  the  subject  of  majority  rule.  The  numerical  references  below  are 
to  page  numbers  in  the  text  of  the  book. 

INTRODUCTION 

MAJORITY  RULE  OR  MINORITY  RIGHTS? 

(2)  The  report  of  the  Senate  Judiciary  Committee,  which  should  be  read  in 
extenso  by  everyone  interested  in  the  problem  of  majority  rule,  can  be  found 
in  the  New  York  Times  of  June  15,  1937. 

The  startling  statement  of  John  Quincy  Adams  is  to  be  found  in  the  first 
volume  of  his  Diary,  p.  392. 
Hamilton's  statement  is  in  the  22nd  Federalist. 

Walter  Lippmann's  statement  is  from  an  article,  "Why  Should  the  Majority 
Rule?"  which  he  wrote  for  Harper's  Magazine  in  March  1926,  in  the  hope  of 
equipping  the  minority  with  more  adequate  arguments  against  the  principle 
of  majority  rule. 
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Max  Lerner's  statement  is  from  It  Is  Later  than  You  Think,  which  takes  the 
opposite  side  of  the  argument  from  Mr.  Lippmann. 

(3)  Thomas  Jefferson's  famous  statement  can  be  found  in  the  first  volume  of 
Richardson's  Messages  of  the  Presidents. 

(4)  For  an  extended  treatment  of  majority  rule-minority  rights  vacillation  dur- 
ing the  Jackson  administrations,  cf.  Mims,  The  Will  of  the  People,  chaps, 
xii-xiv.  For  the  heart  of  the  matter,  contrast  the  Maysville  Veto  and  the 
Farewell  Address  with  the  U.  S.  Bank  Veto  (all  of  which  can  be  found  in 
Richardson,  Messages  of  the  Presidents,  vols,  ii-iii). 

(5)  For  Mr.  Roosevelt's  majority-rule  philosophy,  cf.  any  of  his  speeches  during 
the  Supreme  Court  controversy,  and  his  famous  Roanoke  Island  speech  of 
June  1937.  For  his  defense  of  "the  form  of  government  under  which  the 
United  States  has  been  living  with  reasonable  success  for  more  than  a  century 
and  a  half,"  cf.  The  New  York  Times,  February  11,  1940. 

(6)  For  David  Lawrence's  version  of  this  "disconsolate  thought,"  cf.  his  col- 
umn in  the  New  York  Sun,  January  11,  1941. 

(9)  For  the  significance  of  the  Spencer  cult,  cf.  chaps,  v,  vi,  below. 
(9-10)  For  the  significance  of  the  generation  of  Matthews  and  Field,  cf.  chaps, 
iii,  iv,  below. 

CHAPTER  I 

SOVEREIGNTY 

(16)  The  Story  statement  is  from  his  Commentaries  on  the  Constitution  of  the 
United  States  (1833),  i,  p.  305;  cf.  also  ibid.,  pp.  317-8.  Cf.  also  Story's  inter- 
pretation of  the  American  Revolution:  "This  great  and  glorious  change  in 
the  organization  of  our  government  owes  its  whole  authority  to  the  efforts 
of  a  triumphant  majority.  And  the  dissent  on  the  part  of  the  minority  was 
deemed  in  many  cases  a  crime."  Ibid.,  pp.  299-300. 

The  John  Quincy  Adams  statement  is  from  The  Jubilee  of  the  Constitution 
(1839),  p.  66. 

The  statement  of  Daniel  Webster  is  from  his  argument  in  Luther  v.  Borden 
(1848)  ,  and  may  be  found  in  his  collected  writings,  vol.  xi. 
The  statement  of  Roger  B.  Taney  is  from  his  majority  opinion  in  Dred  Scott 
v.  Sandford  (1857). 

(17-29)  The  analysis  of  Hobbes'  and  Rousseau's  doctrines  of  sovereignty  is 
based  on  the  general  framework  of  logic  presented  in  Leviathan  and  The 
Social  Contract.  It  is  only  by  reading  the  two  treatises  in  their  entirety  that 
one  is  in  a  position  to  grasp  the  essential  differences  between  them.  Direct 
references  to  the  principle  of  majority  rule  are  to  be  found  in  Leviathan, 
chap,  xviii,  Sees.  1,  3,  and  in  The  Social  Contract,  Bk.  I,  chap,  v;  Bk.  II,  chap, 
iii;  and  Bk.  IV,  chap.  ii.  The  Tozer  edition  of  The  Social  Contract  is  useful, 
since  the  editor,  in  his  notes,  takes  issue  with  Rousseau's  majoritarian  assump- 
tions. For  the  unanimity  logic  which  occasionally  intrudes  itself  in  Rous- 
seau's reasoning,  cf.  below  (289)  . 

(26-9)  The  heart  of  Rousseau's  discussion  of  the  proper  relationship  between 
the  sovereign  community  and  the  prince-government  is  contained  in  Bk.  Ill, 
especially  chaps,  xv-xviii. 
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(30-1)  John  Quincy  Adams'  The  Jubilee  of  the  Constitution,  a  discourse  deliv- 
ered at  the  request  of  the  New  York  Historical  Society,  in  the  City  of  New 
York  (1839),  should  be  read  in  its  entirety.  It  represents  the  most  systematic 
formulation  of  the  political  philosophy  of  one  of  the  most  systematic  of  our 
political  philosophers.  For  the  concept  of  "constituent  power,"  cf.  especially 
pp.  15,  17,  20,  30,  38-43,  54-5,  66. 

(31-2)  For  James  Wilson's  various  statements,  here  and  on  pp.  36-8,  of  the 
principle  of  constituent  power  sovereignty,  cf.  The  Works  of  the  Honourable 
James  Wilson,  LLD.,  late  one  of  the  associate  justices  of  the  Supreme  Court 
of  the  United  States,  and  professor  of  law  in  the  College  of  Philadelphia 
(1804)  ,  vol.  i,  pp.  20-1,  310-11,  384,  418-21. 

(32-3)  For  the  text  of  the  Virginia  Bill  of  Rights,  cf.  the  appendix  to  W.  C. 
Rives,  Life  of  James  Madison,  vol.  i,  or  Samuel  E.  Morison,  Sources  and 
Documents  of  the  American  Revolution. 

(33-4)  For  the  statements  by  Sam  Adams,  James  Madison,  and  John  Marshall, 
cf.  the  exhaustive  summary  of  such  quotations  in  Benjamin  Franklin  Hallett, 
The  Right  of  the  People  to  Form  Governments  (1848)  ,  pp.  32—3.  For  Hamil- 
ton's version  of  "the  fundamental  principle,"  cf.  the  78th  Federalist.  For 
Jefferson's  version  of  "the  catholic  principle,"  cf.  Works,  Ford  ed.,  vol.  ix, 
129-30. 

(36-43)  For  Daniel  Webster's  systematic  repudiation  of  majority-rule  sover- 
eignty, cf.  his  argument  in  Luther  v.  Borden,  as  elaborated  in  vol.  xi  of  his 
collected  Works.  For  later  Supreme  Court  citations  of  this  argument,  cf. 
In  Re  Duncan,  Petitioner,  139  US  (1890),  461-2,  and  Pacific  Telephone 
Company  v.  Oregon,  223  US  (1911)  ,  143—51.  For  Taney's  acceptance  of  Web- 
ster's "great  American  principle,"  cf.  the  majority  opinion  in  Dodge  v. 
Woolsey,  and  Mr.  Justice  Campbell's  fiery  dissent  therefrom,  18  Howard 
(1855).  For  Judge  Cooley's  version  of  governmental  sovereignty,  cf.  Constitu- 
tional Limitations,  chap.  xvii.  In  the  same  vein,  cf.  Judge  Jameson,  Consti- 
tutional Convention,  especially,  pp.  231-g,  and  John  C.  Calhoun,  Discourse 
on  the  Constitution  and  Government  of  the  United  States,  pp.  226-30.  For 
Professor  Friedrich's  treatment  of  the  constituent  power,  cf.  his  Constitu- 
tional Government  and  Politics.  For  the  most  brilliant  review  of  Professor 
Friedrich's  magistral  work,  cf.  W.  N.  Chambers,  in  Harvard  Guardian, 
Nov.  1936.  For  Rawle,  cf.  Commentaries,  pp.  11-12;  for  Story,  Commentaries, 
vol.  i,  p.  297. 

(44-46)  Professor  Lerner's  statement  is  from  It  Is  Later  than  You  Think,  and 
Miss  Thompson's  from  Essentials  of  Democracy.  The  most  ringing  defense 
of  the  majority-rule  principle  in  recent  years  is  to  be  found  in  R.  M.  Mac- 
Iver's  Community,  pp.  138-41;  cf.,  in  the  same  vein,  Hugo  Krabbe,  The 
Modern  Theory  of  the  State,  pp.  72-8. 


CHAPTER  II 

CONSTITUTION 

(50)  For  the  prefatory  quotations,  cf.  Story,  op.  cit.  vol.  i,  p.  306;  John  Locke, 
The  Second  Treatise,  p.  233;  John  Adams,  Works,  vol.  vi,  p.  134;  John  Quincy 
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Adams,  op.  cit.  p.  55;  Hermann  von  Hoist,  Constitutional  and  Political  His- 
tory of  the  United  States,  vol.  ii,  p.  7. 

(52-3)  Unfortunately,  there  is  no  adequate  treatment  of  Alexander  Hamilton, 
either  as  theorist  or  as  statesman.  There  is  a  crying  need  for  a  new  edition 
of  The  Federalist,  in  which  the  material  of  the  various,  helter-skelter  essays 
is  reassorted  and  arranged  analytically  rather  than  topically. 

(55-7)  As  in  the  case  of  Hobbes  and  Rousseau,  the  only  way  to  get  an  accurate 
picture  of  what  John  Locke  was  driving  at  is  to  read  The  Second  Treatise 
from  beginning  to  end.  Most  of  the  confusion  about  Locke  has  arisen  from 
taking  little  phrases  and  paragraphs  out  of  the  full  context.  After  a  compre- 
hensive reading  of  The  Second  Treatise,  it  should  prove  useful  to  turn  back 
to  the  following  pages  of  the  Everyman  Edition:  127,  142,  161-66,  175-87, 
223-34,  242. 

(55-6)  Hamilton's  defense  of  the  principle  of  majority  rule  is  to  be  found  in 
the  22nd  Federalist;  the  defense  of  "the  fundamental  principle"  is  in  No.  78. 

(57)  For  the  best  treatment  of  Shays'  Rebellion,  cf.  James  Truslow  Adams' 
New  England  in  the  Republic.  For  the  best  analysis,  in  class  terms,  of  the 
background  of  the  Philadelphia  Conventions  of  1774  and  1787,  cf.  Merrill 
Jensen,  The  Articles  of  Confederation  (1940). 

(57-63)  For  the  best  secondary  treatment  of  the  John  Adams  school  of  Ameri- 
can constitutionalism,  cf.  Correa  M.  Walsh,  The  Political  Science  of  John 
Adams,  especially  chaps,  xv-xvi,  which  contain  a  running  survey  of  Adams' 
numerous  predecessors.  It  is  impossible  to  get  an  accurate  feeling  of  Adams' 
mind  without  examining,  at  first  hand,  his  Defence  as  a  whole.  The  follow- 
ing specific  citations  are  listed,  in  the  hope  of  directing  the  reader  to  some 
of  the  more  salient  points  of  Adams'  argument:  Works,  vol.  iv,  pp.  193,  203, 
296-8,  284-5,  359,  383-97,  408-9,  432-43.  578-9;  vol.  vi,  pp.  8-10,  89-97, 
114-25,  204-11,  219,  266,  386,  415,  439;  vol.  x,  pp.  53-4. 

(64-8)  For  an  extended  discussion  of  the  backgrounds  of  mixed-government 
constitutionalism  with  quotations  from  Bodin,  Puffendorff,  Hunton,  Shaftes- 
bury, Bolingbroke,  Jonathan  Swift,  Rapin,  and  Bentham,  cf.  Mims,  The  Will 
of  the  People,  chap.  iii. 

(68)  For  Jefferson's  comment  on  The  Federalist  Papers,  cf.  Writings,  Randolph 
ed.,  vol.  ii,  p.  382;  for  Jeremy  Bentham,  cf.  "Constitutional  Code,"  in  Works, 
vol.  ix,  123. 

(69)  For  the  best  treatment  of  the  anti-humanist,  scripture-worshipping  ele- 
ments in  the  democratic  mind,  cf.  Herbert  Croly,  Progressive  Democracy. 

(69-74)  For  the  best  short  summary  of  this  transition  from  the  privilege  of  the 
Middle  Ages  to  the  parliamentary  sovereignty  of  the  eighteenth  century,  cf. 
A.  F.  Pollard,  The  Evolution  of  Parliament,  which  is  as  anti-medieval  in  its 
general  attitude  as  Hamilton  himself  was.  For  the  pro-medieval,  anti- 
sovereignty  point  of  view,  cf.  C.  H.  Mcllwain's  classic  on  The  High  Court 
of  Parliament. 

(73-79)  Hamilton's  remarks  on  the  bill  of  rights  are  in  the  81st  Federalist;  on 
the  Senate,  the  62nd  and  63rd  Federalist;  on  the  Executive,  the  71st  Federal- 
ist; on  subjecting  the  people's  passions,  the  49th  Federalist. 

(79-80)  For  Sir  Henry  Maine's  statement,  cf.  his  Popular  Government,  p.  111. 
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(81)  For  the  prefatory  quotations,  cf.  Dorothy  Thompson,  Essentials  of  Democ- 
racy; the  New  York  Times,  June  15,  1937;  Mr.  Justice  Woodbury,  dissenting 
in  Luther  v.  Borden  (1849);  Mr.  Justice  Campbell,  dissenting  in  Dodge  v. 
Woolsey  (1855);  Chief  Justice  Roger  B.  Taney's  majority  opinion  in  Dred 
Scott  v.  Sanford  (1857). 

(85-90)  Unfortunately,  there  is  no  adequate  treatment  of  Montesquieu  in 
English.  Walter  Struck's  Montesquieu  als  Politiker  and  Elie  Carcassone's 
Montesquieu  et  .  .  .  la  constitution  francaise  au  XVHIe  siecle,  and  Peter 
Rohden's  biographical  sketch  in  The  Encyclopaedia  of  the  Social  Sciences  are 
the  basis  for  the  present  general  interpretation  of  Montesquieu.  The  specific 
observations  on  Montesquieu's  theory  of  a  popular  judiciary  are  drawn 
directly  from  his  own  remarks  in  Bk.  XI,  chap,  vi,  of  De  I'esprit  des  lois. 

(88)  For  John  Adams'  verbatim  quotations  from  Montesquieu,  cf.  Adams, 
Works,  vol.  iv,  p.  425;  for  John  Dickinson,  Political  Writings,  vol.  ii,  p.  12. 

(92-3)  For  Sam  Adams'  attitude  toward  "that  true  old  English  liberty,"  cf.  his 
collected  Writings,  vol.  i,  pp.  190,  348;  vol.  ii,  p.  325.  For  the  classic  statement 
of  early  natural  law  doctrines  in  this  country,  cf.  Benjamin  F.  Wright,  Jr., 
American  Theories  of  Natural  Laiu. 

(93)  For  the  revival  of  the  Edward  Coke  formula  of  fundamental  law,  cf. 
A.  C.  McLaughlin,  Courts,  Constitution,  and  Parties.  Like  so  many  other 
present-day  constitutionalists,  Professor  McLaughlin  does  not  distinguish 
between  the  anti-sovereignty  fundamentalism  of  Edward  Coke  and  the 
popular-sovereignty    fundamentalism    of    Hamilton    and    John    Marshall. 

(101-4)  For  Wilson's  remarks  on  an  irresponsible  judiciary,  cf.  op.  cit.,  vol.  i, 
p.  408;  for  Gerry's  remarks,  see  Observations  in  Paul  Leicester  Ford's  Pamph- 
lets on  the  Constitution,  p.  9;  for  John  Dickinson's  remarks,  op.  cit.,  vol.  i, 
p.  229;  for  John  Taylor's  remarks,  An  Inquiry  into  the  Principles  and  Policy 
of  the  Government  of  the  United  States,  pp.  208-9;  for  Jefferson's  remarks, 
his  famous  letter  to  Samuel  Kercheval,  July  12,  1816;  for  the  Argus  of 
Western  America's  remarks,  issue  of  January  9,  1828;  cf.  also  issues  of  July  5, 
1826,  June  14,  1826,  June  30,  1830,  February  2,  1831. 

(105-7)  For  a  discussion  of  the  significance  of  the  struggle  throughout  the 
Jacksonian  period  between  the  four  branches  of  the  government,  cf.  Mims, 
The  Will  of  the  People,  Introduction,  and  chaps,  xii-xiv.  For  the  best  treat- 
ment of  Taney  as  a  Jacksonian,  cf.  Carl  B.  Swisher,  Roger  B.  Taney. 

(115)  The  Dorothy  Thompson  quotation  is  from  Essentials  of  Democracy. 
Tocqueville's  enthusiasm  for  judicial  constitutionalism  finds  expression, 
specifically,  in  De  la  democratic  en  Amerique,  vol.  ii,  chap.  viii.  Throughout 
his  Constitutional  and  Political  History  of  the  United  States,  Hermann  von 
Hoist  attacks  the  "democratic"  principle  of  numbers,  as  does  Ostrogorski  in 
his  Political  Parties  in  the  United  States.  William  Graham  Sumner,  in  his 
biography  of  Andrew  Jackson,  and  Theodore  Roosevelt,  in  his  biography  of 
Thomas  H.  Benton,  both  utilize  the  principle  of  American  constitutionalism 
as  a  weapon  against  the  principle  of  majority  rule. 
For  Sir  Henry  Maine's  statement  on  "the  wise  constitution,"  cf.  above  (79-80). 
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CHAPTER  IV 


LAW 


(118)  Prefatory  quotations:  Dickinson,  op.  cit.,  vol.  i,  p.  398;  Puffendorff  (Bar- 
beyrac  ed.) ,  vol.  i,  p.  121;  Hamilton,  the  28th  Federalist;  Rousseau,  as  quoted 
in  Georges  Gurvitch,  L'Idee  du  droit  social,  p.  265;  Roger  B.  Taney,  majority 
opinion  in  Dred  Scott  v.  Sandford  (1857);  Faguet,  The  Cult  of  Incompetence, 
p.  89;  Hermann  von  Hoist,  op.  cit.,  vol.  ii,  pp.  7-8. 

(119)  F.  Dumont  Smith,  The  Constitution:  Its  Story  and  Battles  (1926),  p.  359. 

(120)  Edward  S.  Corwin  as  quoted  in  Haines,  The  Revival  of  Natural  Law 
Concepts. 

Judge  John  F.  Dillon,  The  Laws  and  Jurisprudence  of  England  and  America, 
p.  204. 
(120-1)  Mr.  Justice  Samuel  F.  Miller  in  Loan  Association  v.  Topeka  (1873).  All 
of  the  cases  mentioned  in  the  present  chapter  can  be  found  in  Lawrence 
Boyd  Evans,  Case  Book  of  American  Constitutional  Law. 

(121)  Judge  Cooley,  as  quoted  in  Haines'  Revival  of  Natural  Law  Concepts, 
pp.  116-7. 

(121-2)  Mr.  Justice  Brewer,  in  State  v.  Nemaha  County,  7  Kan.  (1871),  p.  556. 
(125)  For  the  best  sociological  analysis  of  the  Field  and  post-Field  courts,  cf. 

Charles  G.  Haines,  The  Revival  of  Natural  Law  Concepts    (1930)  ;   Max 

Lerner,  The  Supreme  Court  and  American  Capitalism. 
(126-7)  For  the  1911  opinion  of  the  New  York  State  judge,  cf.  201  New  York 

(1911)271. 

(128)  For  Harrington's  popular  judiciary,  cf.  Oceana  (Liljegren  ed.),  pp.  146, 
201-2. 

(129)  For  John  Adams,  on  republican  writers  of  England,  cf.  Adams,  op.  cit., 
vol.  iv,  403-5,  and  vol.  vi,  p.  134. 

(132-5)  For  John  Locke,  on  fixed  standing  rules,  cf.  Locke,  op.  cit.,  pp.  180, 
186-7;  f°r  n's  identification  of  "the  law  of  nature  and  reason"  with  "the  act 
of  the  majority,"  ibid.,  pp.  165-6. 

(135)  For  Jefferson  on  majority-rule  law,  Writings  (Monticello  ed.),  vol.  iii, 
p.  60;  James  Parton,  Life  of  Jefferson. 

(135-6)  For  James  Wilson  on  majority-rule  law,  Wilson,  op.  cit.,  vol.  i, 
pp.  310-11. 

(136)  For  Noah  Webster  on  majority-rule  law,  Webster,  Examination  of  the 
Constitution  of  the  United  States,  in  Ford,  op.  cit.,  p.  30. 

For  John  Dickinson  on  majority-rule  law,  Dickinson,  op.  cit.,  vol.  ii,  p.  99. 
(136-43)  For  James  Madison  on  majority-rule  law,  Madison,   Writings  (1865 

ed.) ,  vol.  iv.  pp.  392—3;   for  his  remarks  on  "the  cloudy  medium,"  and 

"stability  in  government,"  cf.  the  37th  and  the  62nd  Federalist;  for  Benjamin 

Constant,  cf.  below   (152—3)  . 
(144-5)  Mr-  Justice  McKenna's  statement  occurred  in  the  course  of  his  majority 

opinion  in  Magoun  v.  Illinois  Trust  ir  Savings  Bank;  Mr.  Justice  Moody's  in 

Twining  v.  New  Jersey;  Mr.  Justice  Holmes'  in  Noble  State  Bank  v.  Haskell. 

All  these  cases  are  in  Evans,  op.  cit. 
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LIBERTY 


(150)  Quotations:  Joseph  Story,  op.  cit.,  vol.  i,  299  n.;  Noah  Webster,  op.  cit., 
p.  54;  The  Nashville  Republican  of  1834  can  be  found  in  the  Library  of 
Congress;  Judge  Cooley,  op.  cit.,  vol.  i,  chap,  iii;  the  New  York  Review  for 
1840  can  be  found  in  the  New  York  Public  Library;  Herbert  Spencer,  "The 
Great  Political  Superstition." 

(151)  For  manifold  usages  of  the  word  "liberty"  in  the  eighteenth  century, 
cf.  Ferdinand  Brunot,  Histoire  de  la  langue  frangaise,  vol.  vi,  part  ii,  pp.  128-9. 

(152-3)  The  essentials  of  Constant's  philosophy  of  liberty  can  be  found  in  any 
of  the  numerous  editions  of  his  Cours  de  politique  constitutionelle;  the  ablest 
of  his  editors  was  Edouard  de  Laboulaye.  For  Constant's  significance  as 
founder  of  the  Liberal  Party  in  France,  and  for  his  enduring  influence  on 
nineteenth-century  liberalism  in  general,  cf.  the  biography  of  Constant  by 
Edwin  Mims,  Jr.,  in  The  Encyclopaedia  of  the  Social  Sciences,  and  the 
accompanying  bibliography. 

(154-5)  For  Rousseau's  unwavering  identification  of  liberty  with  subjection 
to  laws  of  our  own  making,  cf.  The  Social  Contract,  especially,  Bks.  I  and  II. 

(155)  For  Constant's  repudiation  of  Rousseau,  cf.  Cours  de  politique  constitu- 
tionelle (1818),  vol.  i,  pp.  178-9. 

(156)  For  John  Adams'  identification  of  republicanism  with  majority  rule, 
cf.  Adams,  op.  cit.,  vol.  iv,  pp.  401-5,  and  vol.  vi,  p.  134. 

(156-7)  For  Machiavelli's  use  of  the  phrase  "general  will,"  cf.  Discourses  on 
Livy,  Bk.  I,  chap,  liii;  for  Montesquieu's  use  thereof,  De  I'esprit  des  lois, 
Bk.  XI,  chap.  vi. 

(158-60)  For  Harrington's  conception  of  liberty,  cf.  Harrington,  op.  cit.,  p.  22; 
for  Hobbes'  conception,  De  Cive,  chap,  x,  p.  8;  for  Locke's  "large  freedom," 
Locke,  op.  cit.,  pp.  143-4;  for  his  identification  of  property  rights  with  a 
system  under  which  all  are  subject  equally  to  law  in  the  making  of  which 
all  have  participated  equally,  cf.  below   (221)  . 

(160)  For  Turgot's  protest  to  Dr.  Price,  cf.  John  Adams,  op.  cit.,  vol.  iv,  p.  278; 
for  John  Adams'  own  protest  thereupon,  ibid.,  pp.  401-2. 

(161-2)  The  quotations  from  John  Stuart  Mill  are  from  the  famous  essay  On 
Liberty,  chaps,  i  and  iii,  which  should  be  read  in  extenso. 

(162-7)  For  the  best  brief  summary  of  anti-majority  attitudes,  in  various  quar- 
ters of  nineteenth-century  thought,  cf.  L.  Konopczynski,  "Minority  Rights" 
in  The  Encyclopaedia  of  the  Social  Sciences,  with  accompanying  bibliog- 
raphy. 

For  the  best  treatment,  from  the  political  theory  points  of  view,  of  liberal 
and  democratic  and  liberal-democratic  schools  during  the  nineteenth  cen- 
tury, cf.  Henri  Michel,  LTdee  de  I'etat,  which  unfortunately  has  no  equiva- 
lent in  the  English  language. 

(167-8)  Constant,  Cours  de  politique  constitutionelle,  vol.  i,  p.  8. 
Herbert  Spencer,  "The  Great  Political  Superstition,"  which  should  be  read 
in  extenso,  along  with  the  other  essays  of  Spencer. 

(169)  For  William  Graham  Sumner's  "first  principle"  of  civil  liberty,  cf.  his 
biography  of  Andrew  Jackson,  pp.  224-5. 
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(170-1)  For  Spencer's  attacks  on  Bentham,  cf.  his  "Man  versus  the  State,"  and 
"The  Great  Political  Superstition." 

(171—2)   Mill,  see  above  (161—2) . 

(174)  For  Benedetto  Croce's  interpretation  of  democracy  as  one  of  the  antag- 
onists of  liberalism,  cf.  Croce,  History  of  European  Thought  in  the  Nine- 
teenth Century,  chap,  v;  for  the  most  scholarly  analysis  of  the  essential 
differences  between  nineteenth-century  democracy  and  liberalism,  cf.  the 
little  book  by  Hans  Kelsen  on  Democracy,  which  appears  in  both  a  German 
and  French  version. 

CHAPTER  VI 

INDIVIDUALISM 

(176)  Quotations:  James  Wilson,  op.  cit.,  vol.  i,  pp.  310-11;  Benjamin  Con- 
stant, Cours  de  politique  constitutionelle  (181 8  ed.) ,  vol.  iv,  p.  249;  Charles  G. 
Haines,  The  Revival  of  Natural  Law  Concepts,  p.  157;  F.  J.  Turner,  The 
Frontier  in  American  History,  p.  307. 

(177-8)  For  Elihu  Root's  remarks  on  Spencer,  cf.  his  preface  to  a  reprint  of 
Spencer's  "The  New  Toryism"  in  The  Forum,  September  1915;  for  William 
James  on  Spencer,  and  for  Henry  Cabot  Lodge  on  Spencer,  cf.  Lodge's 
preface  to  a  reprint  of  Spencer's  "The  Coming  Slavery,"  in  The  Forum, 
October  1916,  p.  408. 

(178-80)  For  the  best  treatment  of  the  Sumner-Spencer  school  of  thought,  cf. 
E.  R.  Lewis,  op.  cit.  The  quotations  from  Sumner  and  Spencer  are  taken 
indiscriminately  from  the  various  essays  of  the  two  men,  since  any  one  of 
them  might  have  been  written  by  either  sociologist.  For  a  consistently  sym- 
pathetic treatment  of  Sumner,  cf.  the  biography  by  his  most  distinguished 
disciple,  Albert  G.  Keller. 

(180-2)  The  best  biography  of  Stephen  J.  Field  is  by  Carl  B.  Swisher,  who 
develops  at  considerable  length  Field's  connections  with  the  railroad  mag- 
nates of  California  and  points  east. 

(182)  For  the  role  of  Mr.  Justice  Brewer  in  identifying  free  enterprise  with 
the  Declaration  of  Independence,  cf.  Charles  G.  Haines,  op.  cit.,  passim. 

(183-4)  For  John  Quincy  Adams  on  "constituent  power"  and  the  Declaration 
of  Independence,  cf.  above  (30-1). 

(185)  Alexis  de  Tocqueville,  L'Ancien  Regime,  p.  166;  John  Taylor,  op.  cit., 
p.  467. 

(186-8)  For  Locke's  general  system  of  thought,  cf.  above  (55-7).  For  his  identi- 
fication of  the  consent  of  the  individual  with  the  consent  of  the  majority, 
cf.  Locke,  op.  cit.,  p.  189. 

(188)  For  Tom  Paine's  theory  of  individualism,  cf.  Paine,  The  Rights  of  Man, 
as  quoted  in  Ford,  op.  cit.,  pp.  178-9  n. 

(188—9)  For  Thomas  Jefferson's  theory  of  natural  and  civil  rights,  cf.  the 
excellent  analysis  by  C.  M.  Wiltse,  The  Jeffersonian  Tradition  in  American 
Democracy.  For  an  extraordinarily  able  presentation  of  the  anti-free-enter- 
prise elements  in  Jefferson's  thinking,  cf.  an  unpublished  Harvard  distinction 
thesis  by  Irving  M.  London  (1939). 

(190-1)  For  John  Dickinson's  version  of  social-security  society,  cf.  Ford,  op.  cit., 
p.  177. 
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(192-4)  For  John  C.  Calhoun's  version  of  cut-throat  individualism,  cf.  Cal- 
houn, A  Disquisition  on  Government,  p.  59. 

(195)  For  contrast  between  earlier  and  later  generations  of  liberalism,  cf. 
see  above  (161— 2,  171— 2) . 

(196)  Sir  Henry  Maine,  Popular  Government,  p.  51. 

(196-8)  For  an  extended  analysis  of  the  organic  elements  in  Calhoun's  doc- 
trine of  popular  sovereignty,  and  of  the  resemblances  between  these  doctrines 
and  the  Monarchomach-Althusius  type  of  popular  sovereignty,  cf.  Mims, 
op.  cit.,  Introduction  and  chaps,  vii-viii. 

(199-200)  For  Madison's  early  version  of  a  pluralistic  society,  cf.  the  10th 
Federalist.  For  Jefferson's  fable  of  the  twenty  individuals,  cf.  Wiltse,  op.  cit. 

(205-10)  The  best  analysis  of  the  larger  sociological  function  of  the  frontier 
hypothesis  is  contained  in  a  still  unpublished  Harvard  distinction  thesis  by 
Lawrence  M.  Levinson,  called  A  Myth  in  the  Making. 

(208)  For  President  Butler's  Spencerian  outburst  of  1916,  cf.  his  preface  to  a 
reprint  of  Spencer's  "The  Great  Political  Superstition,"  in  The  Forum, 
January  1916;  for  his  echo  of  Turner,  cf.  Levinson,  op.  cit. 

(210)  For  Matthew  Arnold  quotation,  cf.  "Democracy"  in  Mixed  Essays, 
p.  18. 


CHAPTER  VII 

PROPERTY 

(212)  Prefatory  quotations:  John  Locke,  op.  cit.,  p.  228;  Noah  Webster,  op.  cit., 
p.  59;  James  Madison,  op.  cit.,  vol.  iv,  p.  24;  Mr.  Justice  Harlan,  dissenting  in 
U.S.  v.  E.  C.  Knight,  US  156  (1895),  p.  44;  Chief  Justice  Field  in  San  Mateo  v. 
Southern  Pacific,  US  13,  Fed.  (1882)  ,  p.  722;  John  Taylor,  An  Inquiry  into 
the  Principles  and  Policy  of  the  United  States,  pp.  277-8. 

(213-21)  For  John  Locke's  general  system  of  thought,  cf.  above  (55-7). 

(221)  Specific  quotations  from  Locke,  pp.  178-80. 

(222-3)  For  Jefferson  on  devices  for  subdividing  property,  cf.  Writings  Monti - 
cello,  ed.,  vol.  xix,  pp.   17,   18. 

(223-5)  For  Noah  Webster  on  property,  cf.  Webster,  op.  cit.,  pp.  54-9. 

(225-8)  For  John  Taylor's  republican  maxim,  cf.  Taylor,  op.  cit.,  p.  420;  for  his 
attacks  on  "accumulation  by  law,"  cf.  ibid.,  pp.  275—85;  for  an  echo  of  Jeffer- 
son, Webster,  and  Taylor,  cf.  Proceedings  of  the  New  York  Convention  (1821)  , 

p.  363- 

(229)  For  the  Jacksonian  conception  of  "the  democracy"  as  a  "working  class" 
movement,  cf.  Mims,  op.  cit.,  chap,  xv,  and  an  unpublished  manuscript  by 
Louis  Hertz,  of  Harvard  University;  for  the  role  of  George  Henry  Evans  in 
the  labor  movement  of  the  1840's  and  '50's,  cf.  John  R.  Commons,  et  al., 
The  History  of  the  American  Labor  Movement,  vol.  i. 

(229-33)  For  the  best  running  survey  of  the  forces  making  for  accumulation  of 
capital  into  fewer  and  fewer  hands,  cf.  Lewis  Corey,  The  Decline  of  American 
Capitalism  and  The  Crisis  of  the  Middle  Class.  For  recognition  of  the  gen- 
eral futility  of  the  periodic  progressive  movements  against  the  progress  of 
capitalism,   cf.   Mims,    The    Will   of   the  People,   chaps,   xiv-xv;    Matthew 
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Josephson,  The  Robber  Barons  and  The  Politicos;  and  Thurman  Arnold, 
The  Folklore  of  Capitalism.  For  the  classic  statement  of  the  connection 
between  the  legal  system  and  the  capitalistic  system,  cf.  John  R.  Commons, 
The  Legal  Foundations  of  Capitalism. 
(233-5)  For  the  best  statements  of  the  so-called  "agrarian"  traditions  in  Ameri- 
can history,  cf.  the  various  writings  of  Herbert  Agar  and  Donald  Davidson. 
The  series  of  debates  between  Agar  and  Corey,  in  1936,  epitomized  the  con- 
troversy between  "the  curse  of  bigness"  school  of  social  reform,  and  those 
who  aim  at  democratization  of  bigness,  through  increased  popular  partici- 
pation in  the  management  of  our  technological  inheritance. 


CHAPTER  VIII 

EQUALITY 

(238)  Preliminary  quotations:  Matthew  Arnold,  "Democracy"  in  Mixed  Essays, 
p.  26;  John  Adams,  op.  cit.,  vol.  iv,  p.  186;  Thomas  Jefferson,  "Letter  to 
Samuel  Kercheval,"  1816;  John  C.  Calhoun,  Works,  vol.  ii,  p.  322;  Matthew 
Arnold,  op.  cit.,  pp.  31-2. 

(240)  For  Jefferson's  "first  principle  of  republicanism,"  cf.  his  letter  to  Alexan- 
der von  Humboldt,  June  13,  1817. 

For  the  "great  truth"  of  the  Tennessee  frontiersmen,  cf.  Records  of  the 
Tennessee  Convention  of  1834,  pp.  51-2. 

(241)  For  William  Graham  Sumner's  "first  principle  of  civil  liberty,"  cf.  his 
biography  of  Andrew  Jackson,  pp.  224-5. 

(242-3)  For  an  excellent  statement  of  the  role  of  the  Renaissance  monarchs  as 
equalizers,  cf.  A.  F.  Pollard,  The  Evolution  of  Parliament.  For  Machiavelli's 
attacks  on  the  feudal  gentlemen,  cf.  his  Discourses,  Bk.  I,  chap.  Iv;  for  Hobbes' 
attacks  on  the  autonomy  of  "body  politics,"  cf.  Leviathan,  chap,  xxii,  and  for 
his  statements  ridiculing  the  elite  notions  of  the  medieval  Aristotelians,  cf. 
ibid.,  chap,  xiii;  for  Tocqueville's  comments  on  Renaissance  equality,  cf.  his 
Ancien  Regime;  for  Harrington's  echoes  of  Machiavelli,  cf.  op.  cit.,  pp.  17-8. 

(244-5)  Jonn  Taylor's  attacks  on  "the  natural  aristocracy"  doctrines  of  John 
Adams  should  be  read  in  their  entirety  by  everyone  interested  in  the  litera- 
ture of  class  struggle.  His  comments  on  the  analogies  between  the  aristocracy 
at  different  stages  of  world  history  represent  one  of  the  high-water  marks 
of  American  socio-political  writing.  For  Taylor's  influence  on  the  Jacksonians, 
cf.  Thomas  H.  Benton's  remarks  on  Taylor's  death,  in  his  Thirty  Years' 
View,  vol.  i,  p.  45. 

(245-6)  For  the  best  summaries  of  the  Jacksonian  crusade  against  the  bankers, 
cf.  James  Parton,  Andrew  Jackson;  Carl  B.  Swisher,  Roger  B.  Taney;  and 
Marquis  James,  Andrew  Jackson. 

(246-7)  For  the  most  penetrating  analysis  of  political  and  social  forces  from 
the  1840's  through  the  1860's,  cf.  the  excellent  biography  of  Thaddeus 
Stephens  by  Alphonse  B.  Miller. 

(247)  For  the  period  since  the  Civil  War,  cf.  Matthew  Josephson's  admirable 
surveys  in  The  Politicos  and  The  President  Makers. 

(248-50)  For  Hamilton's  and  Madison's  smearing  of  "democracy,"  cf.  the  9th 
and  10th  Federalist. 
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(252-3)  For  colonials'  fear  of  power,  cf.  above. 

(253)  The  73rd  Federalist. 

(254-5)  For  the  best  brief  treatment  of  "monarchy,"  cf.  the  article,  so  entitled, 
in  The  Encyclopaedia  of  the  Social  Sciences,  by  Carl  J.  Friedrich  and  Fred- 
erick M.  Watkins. 

(261)  For  anti-rabble  attitudes  of  the  Renaissance,  cf.  G.  P.  Gooch,  English 
Democratic  Thought  in  the  Seventeenth  Century. 

(262-3)  For  the  "common-sense,"  "common-man"  vogue  of  the  eighteenth 
century,  cf.  Lois  Whitney,  Primitivism  and  Progress  in  the  Eighteenth 
Century. 

(263)  For  Machiavelli's  emphasis  on  the  virtue  of  "the  people,"  cf.  Discourses, 
Bk.  I,  chaps,  xxix,  Ivii,  lviii. 

(264)  For  Machiavelli's  insistence  on  the  need  for  one-man  leadership,  op.  cit., 
Bk.  I,  chaps,  ix,  xxxiv,  xliv,  liv. 

(264-6)  For  Rousseau's  remarks  on  "the  blind  multitude"  and  the  need  for 
"a  sublime  intelligence,"  cf.  op.  cit.,  Bk.  II,  chaps,  vi,  vii. 

(266)  For  St.  Just's  theory  of  dictatorship,  cf.  the  article  by  Crane  Brinton  in 
Politica,  1934. 

(267-8)  For  Fourier's  and  St.  Simon's  remarks  on  the  need  for  concentration  of 
political  power,  cf.  Georges  Gurvitch,  L'Idee  du  droit  social. 

(268,  270-1)  For  Tom  Paine  on  "necessary  evil,"  cf.  Common  Sense,  chap.  i. 

(272-3)  For  the  best  statement  of  the  relationship  between  the  existing  con- 
stitutional set-up  and  the  need  for  greater  executive  leadership,  cf.  William 
Yandell  Elliott,  The  Need  for  Constitutional  Reform. 


CHAPTER  IX 

THE  PEOPLE 

(276)  Quotations:  Lippmann,  "Why  Should  the  Majority  Rule?"  in  Harper's 
Magazine,  March  1926;  Wilson,  op.  cit.,  vol.  i,  pp.  300—1;  R.  H.  Maclver, 
Community,  p.  141;  Thompson,  Essentials  of  Democracy. 

(278)  For  Calhoun's  doctrine  of  American  federalism,  cf.  Discourse,  pp.  112, 
130-1,  143-5,  252~7>  274—7,  301-3.  For  an  extended  treatment  of  Calhoun's 
anti-individualistic  adaptation  of  the  doctrines  of  constituent  power  con- 
stitutionalism, cf.  Mims,  op.  cit.,  chap,  viii,  pp.  278-80. 

(278-9)  For  Madison's  doctrine  of  dual  federalism,  cf.  Madison,  Writings,  vol. 
iv,  pp.  390-5,  423.  For  the  best  general  treatment  of  the  various  schools  of 
American  federalism,  cf.  Sobei  Mogi,  The  Problem  of  Federalism,  2  vols. 

(280-2)  For  John  Quincy  Adams'  doctrine  of  American  federalism,  cf.  his 
Jubilee  of  the  Constitution,  pp.  19,  33,  40.  For  Lincoln's  First  Inaugural, 
cf.  Richardson,  Messages  of  the  Presidents. 

(283)  For  Brownson,  cf.  American  Republic,  p.  213. 

(284)  For  the  best  statement  of  the  part  played  by  the  Supreme  Court  in  the 
post-Civil  War  period,  cf.  James  A.  Woodburn,  Thaddeus  Stevens. 

(284-5)  For  the  best  treatment  of  "the  twilight  zone"  between  Federal  govern- 
ment and  State  government,  cf.  Edward  S.  Corwin,  The  Twilight  of  the 
Supreme  Court. 
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(285)  For  an  historical  analysis  of  the  way  in  which  the  economic  minority  has 
exploited  the  theory  of  dual  federalism,  cf.  Irving  Brandt,  Storm  over  the 
Constitution. 

(287-8)  For  the  best  portrayal  of  the  national  party  as  clearing  house  for  socio- 
economic and  sectional  pressure  groups,  cf.  the  various  writings  of  E.  Pendle- 
ton Herring  and  Arthur  N.  Holcombe. 

(288-g)  For  the  classic  analysis  of  nineteenth-  and  twentieth-century  pluralis- 
tic doctrines,  cf.  William  Yandell  Elliott,  The  Pragmatic  Revolt  in  Politics. 

(289)  For  indications  of  a  desire  on  the  part  of  Locke  and  Rousseau  for  some- 
thing more  than  a  bare  majority,  cf.  The  Second  Treatise,  p.  167,  and  The 
Social  Contract,  Bk.  IV,  chaps,  i,  ii. 

For  the  implications  of  Grotian  and  Leibnitzian  "socialism,"  cf.  Georges 
Gurvitch,  LTdee  du  droit  social. 

(290)  For  the  best  treatment  of  organismic  theories  of  society,  cf.  F.  W.  Coker, 
Organismic  Theories  of  the  State. 

(290-2)  Calhoun,  Disquisition  on  Government,  pp.  29-30,  48-9. 
(293-5)  For  Madison's  prophecy,  cf.  Writings,  vol.  iv,  pp.  21-30. 
(295-6)  For  the  best  statement  on   the  proletarian  character  of  the  present- 
day  majority,  cf.  Lewis  Corey,  The  Crisis  of  the  Middle  Class. 


INDEX 


The  preceding  chapters  in  themselves  constitute  a  systematic  in- 
dex of  the  component  parts  of  democracy.  There  is  no  point  in 
indicating  again  that  the  essential  material  bearing  on  sovereignty, 
constitution,  court,  etc.,  is  covered  in  the  pages  of  Chapters  I,  II, 
III,  etc.  Nor  is  there  any  point  in  indexing  again  such  ubiquitous 
categories  as  the  relationship  between  majority  rule  and  minority 
rights,  the  relationship  between  each  of  these  principles  and  democ- 
racy, and  their  relationship  to  the  various  sub-heads  of  democracy, 
such  as  sovereignty,  constitution,  court,  etc.  The  following  head- 
ings are  designed  to  place,  in  this  central  majority  rule-minority 
rights-democracy  context,  various  thinkers  and  various  incidental 
categories  which  are  not  suggested  by  the  chapter  headings. 


Accumulation  of  wealth  by  law,  226, 
230 

Adams,  John:  theory  of  mixed-govern- 
ment constitutionalism,  57-66;  on 
republican  writers  of  England,  129, 
156;  on  Montesquieu's  popular  ju- 
diciary, 88;  quotations  from,  50,  238 

Adams,  John  Quincy:  on  the  "constit- 
uent power,"  30-3,  48,  182-3,  275> 
theory  of  American  federalism, 
280-3;  quotations  from,  2,  16,  50 

Adams,  Sam,  33-4,  71,  93-4,  98-9,  281 

Agrarianism,  203,  229 

Althusius,  185,  305 

Amending  power,  contrasted  with  con- 
stituent power,  41-3 

Aquinas,  Thomas,  131,  185 

Arbitrary,  the,  119,  124,  132-5,  138-40, 
146-9,  275 

Argus  of  Western  America,  103-4 

Aristocracy:  as  one  of  the  parties  in 
mixed-government  constitutional- 
ism, 58-61;  threatened  by  popular 
government,  65-6;  Senate  as  protec- 
tion of,  75-6;  Supreme  Court  as  pro- 
tection of,  112;  as  a  party  in  Ameri- 
can history,  247;  as  distinguished 
from  oligarchy,  248;  see  Class  strug- 
gle 

Aristoi,  see  Aristocracy 

Aristophanes,  250 


Aristotle,  263 

Arnold,     Matthew:     210;     quotation 

from,  239 
"Artificial   eternity,"   21-2 

Bentham,  Jeremy:  on  The  Federalist, 
68;   on   the  word   liberty,   151;   his 
democratic  Liberalism,  170;  attacked 
by  Herbert  Spencer,  304;  on  John 
Locke,  221 
Benton,  Thomas  H.:  equivocation  be- 
tween majority  rule  and  minority 
rights,   4-5;    as   Jacksonian   leader, 
245-7;   see  Demos-krateo  principle 
Biddle,  Nicholas,   106,  245-6 
Blair,  Frank,  245-6,  260 
Boileau-Despreaux,  Nicolas,  131 
Bolingbroke,    Henry    St.    John,    Vis- 
count, 58,   131-2 
Brewer,  Justice  David  J.,  121-2,  124 
Brougham,  Henry  Peter,  161 
Brownson,  Orestes  A.,  282-3 
Bryan,  William  Jennings,  247 
Butler,  Nicholas  M.,  9,  208 

Calhoun,  John  C:  5,  10,  26-7;  repu- 
diation of  social  contract,  193-7; 
his  justification  of  free  enterprise, 
193-4;  his  doctrine  of  self-reliant  in- 
dividualism, 196,  205;  his  doctrine 
of  the  corporate   state,   196-7;   his 
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attacks  on  "King"  Andrew  Jackson, 
251,  258-60,  270-2;  his  doctrine  of 
American  federalism,  277-80;  his 
identification  of  democracy  with 
"all  of  the  people,"  289-92;  quota- 
tion from,  238 

Campbell,  Justice  John  A.,  83 

Capitalism:  growth  of,  promoted  by 
government,  200-2;  "agrarian"  at- 
tacks on,  225-30,  244-7,  268;  con- 
trasted with  social  contract  human- 
itarianism,  231-4;  James  Madison 
on,  293-5 

Checks  and  balances:  principle  of  as 
underlying  the  theory  of  mixed- 
government  constitutionalism,  57- 
61;  Hamilton's  justification  thereof, 
63-80;  his  elaboration  thereof  to  in- 
clude the  judiciary,  83-101,  112 

Civil  liberties,  see  Social  Contract 

Civil  society,  see  Society 

Class  struggle:  John  Adams'  restate- 
ment of  age-old  theory  of,  57-63; 
survey  of  in  American  history,  243- 
7;  relationship  between  and  major- 
ity rule,  57-8,  61-6,  164-5,  201-2, 
234-5.  293-6 

Classless  society:  Marxist  theory  of, 
268;  analogies  with  older  theories  of 
anti-governmental  societalism,  see 
Society 

Clay,  Henry,  6,  246,  251,  258 

Coke,  Sir  Edward,  93,  130 

"Common  Sense,"  as  a  philosophy  of 
equality,  261-3 

Conklin,  Roscoe,  125 

Constant,  Benjamin:  26,  137-8,  152-5, 
161,  167,  171,  173,  178;  quotation 
from,  176 

Constituent  power:  30-8,  182-3,  274-5, 
296;  for  similar  doctrines  in  Rous- 
seau, 22-9;  for  similar  doctrines  in 
Locke,  53—7,  62-3;  see  Social  Con- 
tract 

Constitution  of  1787,  53-111 

Consumption  for  use,  215-16 

Cooley,  Thomas  M.:  39-41,  46,  121, 
183;  quotation  from,  150 

Coolidge,  Calvin,  207 

Corporate  personality,  202-4,  231-3 

Corporate  will,  26-8,  54 

Corporations:  the  nature  of,  196-8; 
growth  of  in  American  history,  199- 
203;  attacked  by  individualists,  200- 
2,  225-8 


Corwin,  Edward  S.,  120 
Croce,  Benedetto,  174 

Davis,  Jefferson,  247 

Declaration  of  Independence:  identi- 
fied with  constituent  power  by  John 
Quincy  Adams,  30,  180-4,  280-1;  as 
the  work  of  a  single  national  com- 
munity, 281;  Stephen  J.  Field's  ap- 
peal to,  181-2;  spirit  of,  188-93;  in- 
voked by  founders  of  Republican 
Party,  246 

Defence  of  the  Constitutions  of  the 
United  States,  57-65 

Demagogue:  84,  250-1;  see  Leadership 

Demos,  see  Hoi  polloi 

Demos-krateo  principle:  4,  119,  245, 
258;  see  Thomas  H.  Benton 

Desvernine,  Robert  T.,  9 

Dickinson,  John:  on  Montesquieu's 
Popular  Judiciary,  88;  on  dangers 
of  an  independent  judiciary,  102; 
on  the  nature  of  social  security,  190; 
quotation  from,  118 

Dictatorship:  connection  of  with  prin- 
ciple of  majority  rule,  25-9,  259-60, 
264-71 

Dictatorship  of  proletariat,  268-70 

Dillon,  John  F.,  120 

Divided  sovereignty,  278-80,  284-5 

Dred  Scott  v.  Sandford:  282;  quota- 
tions from,  16,  82,  118 

Dual  federalism,  278-80,  284-5 

Due  process,  114,  122,  130,  135,  145 

Eliot,  Charles  W.,  207 

Evans,  George  Henry,  229 

Executive,  see  Leadership  and  mon- 
archy 

"Executive  committee  of  dominant 
class,"  268 

Faguet,  Emil,  quotation  from,  118 
Federalist,  The:  34,  61,  101,  138,  141-3, 
286-8;    Thomas    Jefferson    on,    68; 
Jeremy  Bentham  on,  68;  see  Hamil- 
ton, Madison 
Few,  the,  see  Aristocracy,  Oligarchy 
Field,  Justice  Stephen  J.:  6,  10,  111-15, 
119-26,  134,  180-2,  184,  191-2,  195, 
203,  205,  213,  220,  230,  239;  quota- 
tion from,  212 
Filmer,  Sir  Robert,  132-3,  148 
First   Continental   Congress   of   1774, 
appeal  to  as  proof  of  American  na- 
tionality, 281-3 
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Fourier,  Jean  B.  J.,  Baron  de,  266-9 

Frankfurter,  Felix,  112-13,  149 

Free  enterprise,  167-g,  177-82,  192-6, 

202-3,  207-9,  230-1 
Friedrich,  Carl  J.,  42-3,  57 
Frontier   hypothesis,   205-10 
Fundamental    law,   contrast   between 
Sam  Adams  and  Alexander  Hamil- 
ton, 92-101 

Gary,  Judge  Elbert  H.,  9,  207 

General  will,  23-5,  156-7,  260,  263-5 

Gerry,   Elbridge,    101-2 

Government:  as  analyzed  by  major- 
ity-rule constitutionalists,  22-9;  54- 
6,  62-3,  132-5;  as  analyzed  by 
minority-rights  constitutionalists, 
57-63>  75-7»  92-101,  136-40;  see 
Oligarchy,  Political  power,  and  So- 
ciety 

"Government  of  laws  and  not  of  men," 
128-30 

Great  Commoner,  The,  247;  see 
Leadership 

Grotius,  Hugo,  267 

Guizot  Francois  P.  G.,  79,  161 

Haines,  Charles  G.,  quotation  from, 
176 

Hamilton,  Alexander:  quotation  from, 
2,  118;  on  "constituent  power,"  34; 
as  author-in-chief  of  The  Federalist, 
52-3,  63,  67-8;  his  relationship  to 
the  two  older  traditions  of  consti- 
tutionalism, 52-67;  his  appeal  to  the 
people's  fear  of  political  power,  68- 
72;  his  distinction  between  respon- 
sible and  irresponsible  government, 
73-5;  his  justification  of  a  system  of 
checks  and  balances,  75-9;  his  mis- 
reading of  Montesquieu,  85-91;  his 
argument  from  popular  sovereignty 
to  judicial  review,  90-101;  his  con- 
ception of  the  role  of  the  judiciary 
in  the  class  struggle,  112;  his  con- 
nection with  banking  corporations, 
200,  225,  244;  his  use  of  the  word 
democracy,  249;  as  Secretary  of  the 
Treasury,  253-4;  his  conception  of 
government,  254-7;  attacked  by  Jef- 
fersonians,  257 

Harlan,  Justice  John  M.:  207;  quota- 
tion from,  212 

Harrington,  James,  58,  79,  86,  128-31, 
157-9,  242 

Harrison,  William  Henry,  246 


"Head  Politic,"  242;  see  Leadership 
and  Monarchy 

Henry,  Patrick,  65,  71,  281 

Herodotus,  58 

Hill,  David  Jayne,  9,  207 

Hitler,  Adolph:  contrast  between  and 
Rousseau  as  regards  use  of  majority- 
rule  plebiscite,  25-9;  comparison 
with  Hobbes,  29 

Hobbes,  Thomas,  see  Social  Contract 

Hoi  polloi,  58-9,  62-6,  165,  244-7 

Holmes,  Justice  Oliver  Wendell,  145, 
177 

Hoist,  Hermann  von:  115;  quotations 
from,  50,  118 

Hoover,  Herbert,  207-9 

House  of  Representatives,  56-7,  66, 
72-3,  106-7 

Hughes,  Chief  Justice  Charles  Evans, 
146 

Hutcheson,  Francis,  261 

"Iron  law  of  oligarchy,"  273,  285 

Jackson,  Andrew:  see  Jacksonian  de- 
mocracy; comparison  with  Franklin 
D.  Roosevelt,  5-6 

Jacksonian  democracy:  equivocation 
between  majority  rule  and  minority 
rights,  4-5;  attacks  on  the  Supreme 
Court,  103-4;  interdepartmental 
struggles  during,  105-6;  identifica- 
tion of  popular  sovereignty  with 
executive  power,  107;  connection 
between  and  judicial  constitution- 
alism, 108-11;  attacks  on  economic 
corporations,  200-2;  attacks  on  con- 
centrated wealth,  229;  as  a  hoi  polloi 
movement,  245-7;  problem  of  lead- 
ership in,  250-1,  257-60;  as  an  attack 
on  oligarchy,  257-8;  attacks  on 
"King"  Andrew,  258-60;  the  dilem- 
ma of,  270-3. 

Jacobinism,  137,  165 

James,  William,  177,  180 

Jameson,  John  A.,  39-40 

Jefferson,  Thomas:  Inaugural  Ad- 
dress, 1801,  3:  equivocation  on 
majority  rule  and  minority  rights, 
3;  quotations  from:  on  constituent 
power,  34;  on  The  Federalist,  68; 
on  life  tenure  of  judges,  103;  identi- 
fying "Natural  Law"  with  "Law  of 
the  Majority"  and  "Will  of  the 
Majority,"  135;  on  the  distinction 
between    natural    rights    and    civil 
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liberties,  188-9;  on  tne  ^ear  °f  nron- 
archy,  239;  on  equal  distribution 
of  property  and  the  natural  right  of 
property,  222-3;  his  reading  of 
social-compact  individualism,  192-3, 
204-5,  231-4 
Jeffersonian  democracy:  attacks  on 
Supreme  Court,  102-3;  attacks  on 
corporations,  200-2;  attacks  on 
Hamiltonian  aristocracy,  244;  pre- 
occupation with  "monarchy,"  252- 

3>  257 
Judicial  constitutionalism,  36-42,  47, 

108-n,  115,  296 
Judicial  independence,  86-91,  103 
Judicial  review:  see  Judicial  consti- 
tutionalism; connection  of  with 
popular  sovereignty,  94-101,  109- 
11;  connection  of  with  class  strug- 
gle, 112 

Kendall,  Amos,  245-6,  260 
"King  Caucus,"  257-8 
"King  Numbers,"  166-7 

Labor  theory  of  value,  215-16 
Laboulaye,  Edouard  de,  153,  161, 
Laissez-faire,  285;  see  Society 
Laski,  Harold  J.,  163,  169-74 
Law  of  nature,  see  Social  contract 
Law  of  reason,  see  Social  contract 
Leadership:  necessity  of  in  mass  move- 
ments, 264-7,  269-71;   dilemma  of 
in   a   democracy,   271-5;   see   Mon- 
archy, Oligarchy,  and  Dictatorship 
Leibnitz,   Gottfried   Wilhelm,   Baron 

von,  267 
Lerner,    Max:     quotations    from,    2, 

44-6;  on  Liberalism,  169-73,  274 
Leviathan,  17-25 

Liberalism:  John  Stuart  Mill  on,  171- 
2;  Harold  Laski  and  Max  Lerner 
on,  169-73;  majority-rule  and  mi- 
nority-rights readings  of,  174;  re- 
lationship between  and  democracy, 
169-74;  contrast  between  earlier 
and  later  generation  of  Liberals, 
194-6 
Liberty,  medieval  conception  of,  69- 

74,  92-4,  131,  134 
Liberty  of  the  ancients,  151-61 
Liberty  of  the  moderns,  151-2,  161-9 
Lincoln,  Abraham,  246,  282-4 
Lippmann,    Walter    L.:    272;    quota- 
tions from,  2,  276 


Locke,  John:  see  Social  Contract;  quo- 
tations from,  50,  212 
Loco  Focos,  200 
Lodge,  Henry  Cabot,  177-8 
Luther  v.  Borden,  36-8 

Macaulay,  Sir  Thomas  B.,  5,  161 

Machiavelli,  Niccolo,  52,  58-60,  128, 
156-7,  241-3,  263-4 

Maclver,  R.  M.,  quotation  from,  276 

Madison,  James:  10;  identification 
of  majority  rule  with  lex  majoris 
partis,  136;  on  need  for  specially 
fixed  rules,  138-40,  146;  on  words 
as  "a  cloudy  medium,"  141-3;  his 
doctrine  of  dual  federalism,  278-80, 
284-5;  his  identification  of  repub- 
licanism with  majority  rule,  286; 
his  recommendation  of  a  large-scale 
republic  as  safeguard  against  ma- 
jority factionalism,  286-8;  signifi- 
cance of  his  Federalist  No.  10,  287-8; 
his  prophecy  of  a  proletarian  class- 
conscious  majority,  293-5;  quota- 
tion from,  212 

Magna  Charta,  69-72,  74,  92-4,  96, 
99,  130,  168 

Maine,  Sir  Henry,  79-80,  115,  196 

"Man  of  the  People,"  250-2,  258-9; 
see  Leadership 

Many,  the,  see  Hoi  polloi,  Class  strug- 
gle 

Marshall,  Chief  Justice  John,  6,  34-5, 
140,  142-44,  278-9,  284 

Marx,  Karl,  20-1,  148,  163,  269-70 

Mason,  George,  32,  46 

Matthews,  Justice  Stanley,  10,  122-4, 

129-3°.  134 

McKenna,  Justice,  144-5 

Medievalism,  69-72,  92-4,  98-9,  131, 
134-5,  l66-8 

Mill,  John  Stuart,  138,  161-3,  *68, 
171-3,  178 

Miller,  Justice  Samuel  F.,  120-1,  144 

Mills,  Ogden,  207 

Mixed  government,  see  Checks  and 
balances 

Monarchy:  Hobbes  on,  17,  20,  29;  as 
one  of  the  parties  in  mixed  govern- 
ment, 58-61;  identification  of  with 
majority,  166-8;  fear  of  among 
American  colonials  and  Jefferso- 
nians,  69-71,  252-3;  Hamiltonian 
"monarchy,"      253-8;      Jacksonian 
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"monarchy,"  258-g,  270-1;  see 
Leadership 

Montesquieu,  Baron  de,  58-60,  85- 
90,  108,  H2,  140,  145-6,  156-7,  264 

Moody,  Justice  William  Henry,  145 

More,  Sir  Thomas,  268 

Mussolini,  Benito:  contrast  between 
and  Rousseau  as  regards  use  of  ma- 
jority-rule plebiscite,  25-9;  com- 
parison with  Hobbes,  29 

Napoleon  III:   contrast  between  and 
Rousseau  as  regards  use  of  majority- 
rule    plebiscite,    25-9;    comparison 
with  Hobbes,  29 
Natural  law,  see  Social  contract 
Natural  rights,  see  Social  contract 
New  Constitution,  53,  65,  67,  114 
Newton,  Sir  Isaac,  131 

Oligarchy:  contrast  with  aristocracy 
and  democracy,  248-50;  attacks  on, 
257-60;  types  of,  272;  "iron  law"  of, 
struggle  among  the  oligarchs,  273; 
dilemma  of,  272-4;  connection  with 
majority-rule  constitutionalism, 
274-5;  see  Corporate  will,  Govern- 
ment, and  Society 

On  Liberty,  161-3,  171-2 

Organicism,  267,  289-92 

Otis,  James,  71,  98-9 

Paine,  Tom,  65,  187-8 

Parliamentary  sovereignty,  70-1,   130 

Plato,  26,  66,  250 

Plebiscite,  25-9 

Pluralism,  286-90 

Political  party:  as  class  division  in 
mixed-government  constitutional- 
ism, 58-61;  as  federation  of 
minority  interest  groups,  287-8. 
292-3;  Liberal  Party,  161 

Political  power:  fear  of  by  American 
democrats,  68-72,  75,  92-4,  251-3; 
condemnation  of  by  19th-century 
Liberals,   165-9,   257-60,   270-1 

Polybius,  58-9,  66,  85 

Pope,  Alexander,  131-2 

Popular  sovereignty:  as  residing  in 
the  majority  of  the  community,  22- 
8,  30-8;  as  residing  in  the  existing 
agencies  of  government,  38-42 

Populist  movement,  229,  247 

Powell,  Thomas  Reed,  147 

Prince,  The,  as  analyzed  by  Rous- 
seau, 26-9;  54,  275 


Progressive  movements,  228-34,  244-7 
Proletariat,  269-70,  293-6 
Puffendorff,  Samuel,  quotation  from, 
118 

Rawle,  William,  42-3 
Reid,  Thomas,  261 
Relativism,  23,  32-3,  55,  61-2,  296 
Renaissance,  131-3,  148,  155-9,   174 
Republicanism:    fundamental   princi- 
ple of,  34;  identification  of  with  ma- 
jority rule,  55-6,   129,  249-50,  287 
296;    identification   of   with    Rous- 
seau's  "general   will,"    156-7;    cult 
of  the  Roman  Republic,  263-4 
Res  publica,  130-1,  156-7 
Revolution,  36-8,  44-8,  296 
Roberts,  Justice  Owen  D.,  125-6 
Robespierre,    Maximilien,     137,    152, 

266 
Roosevelt,   Franklin   D.,   4-8,    10-11, 

115,  127,  247 
Roosevelt,  Theodore,  105,  115,  247 
Root,  Elihu,  9-10,  153,  177,  207 
Rousseau,    Jean    Jacques:    quotation 
from,     118;     doctrine    of    popular 
sovereignty,  20-9;  as  expounder  of 
"liberty   of   the   ancients,"    153-60; 
on  the  need  for  temporary  dictator- 
ship, 260-6 
Royer-Collard,  Pierre  Paul,  79,  161 
Russell,  Lord  John,  161 

St.  Augustine,  268 

Saint-Just,  Louis  de,  152,  266,  269 

Saint-Simon,  Claude  Henri,  Count  de, 

266-8 
Schiller,   Johann    Christoph    F.   von, 

163 
Second  Treatise  of  Government,  The, 

see  John  Locke 
Self-reliant  individual,  205-10 
Senate,  75-7,  83-5,  106-7 
Senate  Judiciary  Committee,  1937:  8, 

47;  quotations  from  report  of,  June, 

1937.  2,  47.  127-8 
Separation  of  powers,  87-90,  112 
Shaftesbury,  Anthony  Ashley  Cooper, 

3rd  Earl  of,  131-2 
Shay's  Rebellion,  57,  137 
Sidney,  Algernon,  58,  60,  86,  128,  263 
Smith,  Adam,  262 
Smith,  F.  Dumont,  119 
Social    contract:    as    interpreted    by 

Hobbes,    17-25,   29,  40-1,    100;    as 
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interpreted  by  Rousseau,  20-30,  33, 
40-1,  158-161;  as  interpreted  by 
John  Locke,  53-7,  132-5,  158-61, 
185-8,  213-21;  as  interpreted  by 
Thomas  Jefferson,  135,  188-9,  222-3; 
as  interpreted  by  James  Wilson,  136; 
as  interpreted  by  Noah  Webster, 
136,  223-5;  as  interpreted  by  John 
Dickinson,  136,  189-91;  as  inter- 
preted by  James  Madison,  136;  as 
interpreted  by  Tom  Paine,  188;  in- 
adequacies of  social-contract  phi- 
losophy, 231-4;  as  repudiated  by 
John  C.  Calhoun,  193-7 

Social  security,  185-93 

Socialism:  of  Grotius  and  Leibnitz, 
267;  of  Saint-Simon  and  Fourier, 
267;  of  Karl  Marx,  268-70;  see 
Society 

Society:  as  superior  to  government, 
22-5,  31-3,  53-5,  61-2;  as  an  organ- 
ism controlled  by  its  own  natural 
laws,  266-7;  its  need  for  powerful 
leadership  during  a  period  of  self- 
realization,  265-9;  19th-century 
theories  of  organismic  society,  289- 

92 

Sovereignty  of  reason,  76-9 

Spencer,  Herbert:  9,  26-7,  167-71,  174, 
177-82,  184,  191,  194,  207-9,  220; 
quotation  from,  150 

State:  state  of  nature,  see  Social  con- 
tract; State  of  civil  society,  see  Social 
contract;  under  American  system  of 
federalism,  278-80,  284-5;  use  of 
term  by  19th-century  Liberals,  153, 
168-9 

State  of  nature,  see  Social  contract 

Stevens,  Thaddeus,  247 

Story,  Joseph:  on  constituent  power 
of  the  majority,  43;  quotations  from, 
16,  50,  150 

Sumner,  William  Graham,  26,  43-4, 
105,  169-70,  178-80,  191-2,  195,  205, 
207-9 

Survival  of  the  fittest,  178-81,  193-6 

Swift,  Jonathan,  58,  61,  86,  153 

Taft,  William  Howard,  207 

Taney,  Roger  B.:  6,  10,  149;  his  theory 
of  governmental  sovereignty,  36,  38- 
42,  46;  his  theory  of  judicial  consti- 
tutionalism, 108-11;  his  role  as 
leader  in  the  Jacksonian  movement, 
105-8;  as  convert  to  Marshall's  fic- 


tion of  corporate  personality,  202; 
quotations  from,  16,  82,  118 

Taylor,  John:  on  judicial  irresponsi- 
bility, 102;  on  the  property  rights 
of  the  majority,  225-8;  attacks  on 
paper  aristocracy,  244-5,  268;  at- 
tacks on  Jeffersonian  oligarchy,  257; 
quotation  from,  212 

Temple,  William,  153-4 

Thompson,  Dorothy:  her  identifica- 
tion of  democracy  with  minority 
rights,  8-10;  her  identification  of 
majority-rule  democracy  with  totali- 
tarian dictatorship,  25-7;  criticism 
thereof,  in  terms  of  Rousseau  and 
Hobbes,  26-9;  her  identification  of 
"unchecked  majority  rule"  with 
"revolution,"  45-6;  quotations  from, 
^3»  277;  her  invocation  of  Alex- 
ander Hamilton  against  Franklin 
D.  Roosevelt,  127;  her  declaration 
that  "government  by  majority"  is 
unconstitutional,  115 

Tocqueville,  Alexis  de,  79,  115,  161, 
185,  243 

Turner,  Frederick  J.:  205-9;  quota- 
tion from,  176 

Tyranny:  26;  see  Monarchy 

Tyranny  of  the  majority,  9,  161-2 

Van  Buren,  Martin,  246 

Vigny,  Alfred  Victor,  Count  de,  163 

Virginia  Bill  of  Rights,  32-3,  46,  55 

Webster,  Daniel:  5,  6,  138,  246;  theory 
of  governmental  sovereignty,  36-41, 
109;  invocation  of  Webster's  formu- 
las by  late  Supreme  Court  justices, 
38-9;  Taney's  opinion  of,  108;  his 
attacks  on  Andrew  Jackson,  258,  270; 
quotation  from,  16 

Webster,  Noah:  136,  160-1,  223,  229; 
quotations  from,  150,  212 

WUlkie,  Wendell,  Armistice  Day  Ad- 
dress, 1940,  3;  comparison  with  John 
C.  Calhoun,  258-9,  272 

Wilson,  James:  on  constituent  power, 
31-2,  35-8,  44-6,  275;  on  dangers  of 
an  arbitrary  judiciary,  101;  quota- 
tions from,  176,  276 

Wilson,  Woodrow,  209,  247 

Wise,  John,  160 

Woodbury,  Justice  Levi,  83 

Xenophon,  250 
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